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IN THE CRIMINAL JUSTICE SYSTEM

GUIDANCE FOR SOCIAL SERVICES ON
SUPPORTING LOOKED AFTER CHILDREN
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Chief Social Worker's Foreword

POLICE

PROBATION

A child’s journey through the Criminal Justice
system begins when they are first suspected
of having committed a criminal offence. They
may, as a result, be arrested by the police and
brought to a PSNI station. This can happen at
any time of the day or night, on any day of the
week.

The actions social workers take at the time of,
and in the first few hours after a child’s arrest,
greatly influence the outcomes for a looked
after child. The interface between Social
Services and the Criminal Justice system, in

a children’s home, at a police station orin a
Court is of critical importance in protecting a
child’s rights and helping to secure their future
wellbeing.

This Guidance will assist social workers and
social care workers in Health and Social Care
Trusts to have a clearer understanding of the
Criminal Justice system and their role within it.

VICTIM

OFFENDER

CRIMINAL
JUSTICE
SYSTEM

YOUTH

/ COURT

It contains important information about bail,
the Youth Court and the role of an appropriate
adult in a police station. It also describes the
influential role social workers have in helping

a child from a care background receive the
support that he/she needs at key points in the
criminal process.

| am grateful for the contributions to the
Guidance from representatives in HSC Trusts,
NI Courts and Tribunal Service, District
Judges, PSNI, Youth Justice Agency and
children’s advocacy services.

%zo’&@&gyg

Sean Holland
Chief Social Work Officer
Department of Health NI
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Section n The Legislative Context

Children (NI) Order 1995

The Children (NI) Order 1995 makes various provisions for children
who are 'looked after’ by a HSC Trust.

When a child or young person is subject to a Care Order or Interim
Care Order, the HSC Trust has Parental Responsibility for them

and must determine the extent to which a parent or guardian may
meet their Parental Responsibility (Articles 52 and 57).

When a young person is voluntarily accommodated by a

Trust (Article 21), their parent or guardian retains full Parental
Responsibility for them. The Corporate Parenting role for the

child is shared between the relevant Trust and the parent/guardian
as per the Agreement to Provide Accommodation.

The Children (NI) Order also makes specific reference to
instances where a looked after child may be at risk of offending
behaviour. Schedule 2, paragraph 8 states that;

a Trust shall take reasonable steps which are designed to:

* reduce the need to bring criminal proceedings against a child
in care;

® encourage children not to commit criminal offences; and

* avoid the need for children to be placed in secure
accommodation.

Article 18 of the Children (NI) Order places a duty on a HSC Trust
to safeguard and promote the welfare of children in need within
its area. Trust social workers have particular responsibilities for
children who are looked after, including:

* ensuring such children are properly protected;
providing adequate accommodation where necessary; and
maintaining the child in many other respects, for example
educationally, emotionally or socially.
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The Corporate Parent

As a Corporate Parent, a HSC Trust assumes the moral
and legal responsibility for the wellbeing of a child in
its care.

In discharging those responsibilities, Trust social
workers have a duty to provide looked after children
with the same care and support that any good parent
would give to their child.

A child who is looked after by a Trust should enjoy the
same rights and be equally held to account as their
peers who are not looked after.

Current guidance for Police Officers and the Public
Prosecution Service identifies the need to take into
account the particular circumstances of a child living

in a Children’s Home. For a number of reasons, looked
after children are more likely to be reported to the
police for behaviour which would not normally come
to police attention. HSC staff working in Children’s
Homes are required to act in the best interests of a
looked after child at all times, and to do everything
that they can to avoid involving the child in the
Criminal Justice system.

HSC staff have been trained in a range of therapeutic
interventions which are intended to help them to
better understand and manage a young person’s
difficult or challenging behaviour. Making contact
with the Police is not an appropriate response to
a child’s challenging behaviour and should only be
considered as a last resort when all other options
have been tried and failed to work.

A social worker or social care worker who is
considering contacting the police in relation to a
looked after child must first consult with a senior
manager in the Trust to assist with the decision
making process.
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The Youth Justice System

The Justice (NI) Act 2002 states that
the aim of the youth justice system is
to protect the public by preventing
offending by children. The Justice (NI)
Act also requires that;

* all persons and bodies exercising functions in
relation to the youth justice system must have
regard to that principal aim in exercising their
functions, with a view to encouraging children
to recognise the effects of crime and to take
responsibility for their actions; and

* all such persons and bodies must have regard to
the welfare of children affected by the exercise
of their functions, with a view to furthering their
personal, social and educational development.

As one of the relevant bodies referred to in the
Justice (NI) Act, Social Services must have the best
interests of the child as a primary consideration in
the exercise of its functions in relation to looked
after children who become involved with the
criminal justice system.

Social Services have a significant role to play

in diverting children and young people from
involvement in offending behaviour and in particular,
any unnecessary or preventable admission to custody.

C}O
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Section H Looked After Children and Bail

Understanding Bail

Bail is a legal bond, which includes a sum of
money, that is intended to provide an assurance
that an accused person will return to a police
station or appear in Court when required to

do so.

The police may release a young person on bail
who is under arrest, either at a police station or
elsewhere, before or after a charge has been put
to them.

The Courts may also grant bail to someone who
has been charged with an offence at various
stages of the criminal proceedings. The High
Court or the Youth Court has the authority to grant
compassionate bail if the grounds are established
to do so.

There are many factors to be considered when
deciding whether to grant bail. The Human Rights
Act 1998 states that there is a presumption in
favour of granting bail for a person awaiting trial
unless there are “relevant and sufficient” grounds
to justify continued detention.

The United Nations Committee on the Rights of
the Child (UNCRC) also requires that the detention
of a child should be a last resort when all other
options have been tried and failed.
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Bail in a Police Station

The law relating to ‘police bail" is contained in the
Police and Criminal Evidence (NI) Order 1989 often
referred to as PACE.

If a young person is arrested and later charged
with a criminal offence the police must release
him/her on bail, unless:

e his/her name or address cannot be confirmed;

* detention is necessary to prevent the young
person from committing an offence or from
causing physical injury or damage to property;

* there are grounds for believing that he/she will
fail to appear in Court, or interfere with the
police investigation;

* detention is necessary for his/her own protection
or that he/she ought to be detained in his/her
own interests.

If a Custody Officer decides that an arrested
juvenile is to be kept in police detention until the
next available Court, arrangements should be
made for the child to be taken to a place of safety,
and detained therein, unless the Custody Officer
determines that ‘it is impracticable’ to do so.

A place of safety is defined in law as;

* any home provided by a welfare authority;

* ahospital or surgery;

* aremand home (JJC); or

* some other suitable place which is willing
temporarily to receive the child or young person.

If a Custody Officer determines that it is not
possible to move a child to a place of safety then
he/she may; (i) release the child on bail, or (i) detain
the child in a police station until the next available
Youth Court, or a Magistrates Court if the Youth
Court is not sitting

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System



Appropriate Adult in a Police Station
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Keeping People Safe

OFFICIAL [PUBLIC]

NOTICE TO THE APPROPRIATE ADULT

1. Why Are You Here?

(1) You have been requested to attend this police station to act as an appropriate adult in
Support of either 5 juvenile or 3 detainee who may be mentally disordereq or otherwise
e.

mentally vulnerap|,

(2) You should not act as the appropriate adult if:

(@) you received admissions or denials from the detained person before you came
to the police station; or

(b) you are involved in the offence/investigation in question; or

(¢) youarea witness in the offence/investigation in question.

2. Your Role

(1) You have a positive and important role. You should not expect to be simply an
observer of what happens at the police station,

(2) You are there to ensure that the detained person for whom You are acting as
appropriate adult understands what is happening to them and why. Your key roles and
responsibilities are as follows:

(a) To Support, advise ang assist the detained person, particularly while they are
being questioned.

(b) To observe whether the police are acting properly, fairly and Wwith respect for the
rights of the detained person and to tell them if you think they are not.

(c) To assist with Communication between the detained person and the police.

(d) Toensure that the detained Person understands their rights and that you have a
role in protecting their rights.

tained person are not covered by legal privilege.

(5) Further guidance on your role is available from the Custody officer.

Form AA1
PB9/16

OFFICIAL [PUBLIC]
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Bail in Court

The Criminal Justice (Children) (NI) Order 1998 states
that a Court shall release a child on bail unless the
Court considers that it is necessary to remand him/her
in custody to protect the public, and:

e jtis a violent or sexual offence; or

e if it was an adult, he/she would be liable to more
than 14 years in custody if convicted; or

* itis an offence which can be dealt with in the Crown
Court, and;

* the child was on bail when he/she is alleged to have
committed the offence; or

* the child has been found guilty of a serious offence
within the last 2 years.

If a Court decides not to release a child on bail,
the Judge must give reasons for the decision in open
Court. If bail is opposed in Court, the Prosecution
—the PSNI and Public Prosecution Service - must
establish that there is a specific risk arising from the
circumstances of a particular case.

The grounds, or risks, a Judge must take account of in
bail decisions are:

* the risk that the accused will fail to appear at Court;

* the risk that the accused will impede the course of
justice (for example, make contact with witnesses);

* the risk that the accused is likely to reoffend,;

* the preservation of public order; and

* the potential risk of harm to the accused him/herself.

In assessing these potential risks, a Judge must
consider factors such as the accused’s criminal record
and the strength of the evidence against him/her in the
current case. The Judge must then balance the risks
against the rights of the accused person before making
a decision.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System




Bail Conditions

There is a presumption in law that an accused person
should be released on bail without conditions, pending
trial. Any condition attached to bail is intended to assist
an accused person to remain in the community until his/
her case has been disposed of in Court.

Where a risk is established by the police or prosecution,
the Judge must consider whether any conditions can be
attached to bail which would reduce the identified risk
and assist the accused person to stay in the community
while awaiting trial.  Any decision to deny bail must be a
proportionate response to the identified risks.

Any bail condition which is decided upon by the PSNI or a
Court must be:

* proportionate and relevant to the alleged offence; and
* achievable by the accused person.

The police cannot impose a curfew or electronic
monitoring requirements — sometimes called tagging.
These can only be imposed upon children by a Court and
must be consented to by Social Services if the child is
looked after.

A child from a care background should not be subject to
any bail condition which would not have been imposed
upon a child in similar circumstances who is not looked
after. It is not appropriate for social workers to request
bail conditions for a looked after child, even if invited
to do so by the PSNI, the PPS or by a Court.

A bail condition must not be sought as a means of
managing the behaviour of a child in a Children’s Home,
including a condition which requires the young person to
‘abide by the rules of the home'.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System



Role of a Trust Social Worker when
a Looked After Child is on Bail

In almost all circumstances, the ‘bail address’ for a looked after child
will be his/her substantive placement or Children’s Home. In some
exceptional situations this may not be possible, however, the Trust
has a responsibility to secure an alternative placement for the child as
soon as possible.

A young person is likely to be on bail awaiting the disposal of their
alleged offence for at least three or four months. Depending upon the
nature of the bail conditions imposed, it can be very difficult for the
young person to adhere to conditions which were set at the time of
the commission of the alleged offence. Young people are therefore
likely to need additional supports during this period.

WHAT SHOULD
1D0?

If a social worker or social care worker is concerned that a
young person may have breached a condition of bail, they must o
consult with a senior colleague in the Trust to help in assessing

the circumstances and to share responsibility for any decision o
reached. The social worker and senior colleague will consider all
relevant information in relation to the child/young person, the

alleged incident, and the prevailing circumstances in the Children’s

Home in making an appropriate decision on how best to proceed.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System

Social Services staff should be mindful of their responsibilities as
Corporate Parent, to act in the child’s best interests at all times. They
should also be aware that in setting bail and attaching conditions
to bail, the primary aim of the Court in setting bail and adding
conditions to bail is to assist a young person to remain in the
community.

Social workers and social care workers are expected to provide
whatever supports are necessary to maintain a looked after child in
the community, until the case has been disposed of.




Arrest for Breach
of Bail Condition

If the police are considering the arrest of a young person
for an alleged breach of bail condition, officers should
consider whether or not the beach of condition is likely
to result in the young person’s bail being revoked in
Court.

WHAT SHOULD
1 DO?

If the PSNI considers that a Court is unlikely to revoke
bail as a result of the breach, rather than immediate
arrest, the Investigating Officer should instead report
the breach of bail to the Judge at the next-scheduled
Court appearance.

There is no requirement in law to arrest a young
person for an alleged breach of a Court-ordered bail
condition.

If an arrest does occur for an alleged breach of bail
condition, the law does not require that the young
person is held in police detention or JJC custody until
the next available Court.

Police Discretion to Arrest

Social workers in HSC Trusts should be aware that police
officers have discretion whether or not to arrest a
looked after child for breach of a bail condition. When it
is appropriate and safe to do so, social workers should
encourage PSNI colleagues to exercise their discretion
not to arrest a looked after child unless there is no
alternative course available.

Social workers may be able to offer assurances to
the police that the alleged breach of a bail condition
can be managed in a way that will keep the young
person, and others safe, without resorting to arrest.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System



Breach of Bail in Court

At Court, the Judge can take into account any
reported breach of bail in determining the future
bail for the young person. Consideration will be
given to the seriousness of any alleged breach of
bail and the accused person’s attitude to the future
setting of bail.

If it is established that a breach of bail has
occurred, the Court may:

* remand the young person in custody; or
e grant continuing bail, subject to the same or
other conditions.

Untoward Event Reporting
in connection with Bail

Any alleged Breach of Bail by a looked after
child which results in an admission to custody
or detention by the PSNI for more than 4 hours,
should be reported by the Trust as an Untoward
Event.

The social workers responsible for the child’s
wellbeing should complete the Untoward Event
pro forma and send it to the Trust's Assistant
Director for Corporate Parenting/Cared for
Children. The Trust's notification should be
completed and forwarded within 72 hours of the
event occurring.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System




Role of a Trust Social Worker when a Looked After Child
appears in a Criminal Court

When a looked after child appears in Court on a criminal
matter, a Social Worker who has full knowledge of the
young person's circumstances must attend the Court

at the appropriate time.

In order to present the Court with a plan which is aimed at
securing the best possible outcome for the child, prior to
the Court hearing, the HSC Social Worker should contact
and discuss the young person'’s circumstances with:

the relevant Head of Service

the Residential Home Manager

the young person’s family/foster parents
the young person’s defence Solicitor
the PSNI Investigating Officer

a Youth Justice Agency representative

The Social Worker should also meet with the young
person, who may be in police custody in the Court,
to share the content of the Trust’s care planning
arrangements in light of the alleged incident.

When a Court admits a looked after young person
to bail, the Social Worker will be required to attend
the Court Office to assist with the completion of the
necessary bail forms. This should be done as soon as
possible after the Judge has granted bail.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System



The Youth Court

The HSC Social Worker's role in the Youth Court is to:

* support the young person appearing in Court, and
e give information to the Judge by way of written or oral
evidence

At the Youth Court, the Social Worker must
make him/herself known to:

e the Court Clerk, to agree when the case will be
heard and to provide a written report for the Judge if
necessary;

* the Public Prosecution Service representative - to provide
relevant information about the young person;

* the young person’s Solicitor or Barrister - to discuss the
Trust's Care Plan;

e the PSNI Investigating Officer; and

e the Youth Justice Agency’s Court Duty Officer.

The Social Services representative who attends the
Youth Court must be able and willing to speak with
authority on behalf of the Trust. The social worker may
be asked to give evidence in Court, under oath from the
witness box.

A Judge in a Court hearing may want to know the Trust's
view on:

* the young person’s ability to understand and participate
meaningfully in the Court process, and how he/she will
be able to comply with any Court directive;

* the young person’s home and family circumstances and a
brief account of Social Services involvement with him/her
to date;

* the current and future Care Plan for the young person;

* options for the Court to consider which would allow the
young person to remain safely in the community, and;

* any additional supports that can be put in place to
improve the chances of the young person complying with
bail requirements.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System




Typical Youth Court Layout

(Note that Covid safety restrictions will be in place as appropriate)

Lay Magistrate Lay Magistrate

District Judge
(Magistrates’ Court)

Court Clerk

Witness Box

¢ | D

Public Prosecution Child's Child/Young Parent/
Service Solicitor/ Person Guardian/
Barrister Social Worker

Probation
Officer

Youth Justice Agency
Representative

e &

Victim Witness Court Security Police Officer
Officer
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Section 4 Looked After Children in Custody

Several pieces of policy, legislation and guidance
identify the detrimental effects for a child who
experiences being in custody. A child who is admitted
to custody once, is much more likely to return to
custody repeatedly.

The use of custody for children is intended only
as a last resort or if a child has been convicted of
serious or persistent offending.

While there is a presumption in law that a young
person should be admitted to bail, a Judge may
decide that it is necessary to remand a child in
custody. The maximum period that a child can be
remanded in custody is 28 days, before he/she must
return to Court to:

* determine the progress of the prosecution case,
and,

e consider any change in the child’s circumstances
which might allow an admission to bail.

An accused young person who has been remanded
into custody by a Court is entitled to make a fresh
application for bail at any point during the remand
period. A young person or his/her parent or guardian
may instruct a solicitor to make a bail application if
there is new or additional information they wish the
Judge to consider.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System



Role of a Trust Social Worker when a Looked
After Child is remanded into Custody

If a looked after child is remanded or sentenced to a period of
custody, the HSC social worker must make immediate contact
with the Duty Manager in the Juvenile Justice Centre to:

* provide full information in relation to his/her circumstances
and

* make the necessary arrangements for the transfer of the young
person’s personal belongings.

Social workers in the Juvenile Justice Centre will commence an
assessment of each young person’s circumstances and wellbeing
immediately upon their arrival. It is particularly important that
JJC social workers are made aware of any immediate risks which
the young person may present to themselves or to others at the
earliest opportunity.

An Initial Planning Meeting will be convened by the JJC key
worker assigned to the young person, within 10 working days of
admission. The young person, their carers and any other relevant
professionals, including the HSC Social Worker, will be expected
to attend and take part in the planning meeting.

A Youth Justice Agency Assessment (YJAA) will be completed
within 4 weeks of the young person’s arrival at the JJC and
reviewed every 4 weeks thereafter. The assessment is a
collaborative process which is informed by input from all of the
significant individuals who know the young person best.

HSC social workers are expected to share all available
information with social workers in JJC in an effort to best
meet the young person’s needs.

In collaboration with colleagues in Social Services, social workers
in JJC will regularly review the appropriateness of a young
person’s detention in custody. If continued detention in custody
is not deemed to be appropriate or necessary, JJC staff will

then make representations on the young person’s behalf and
encourage him/her to seek a review of the decision to detain.

Guidance for Social Services on Supporting Looked After Children in the Criminal Justice System
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For further information please contact:
Department of Health NI
Office of Social Services
Castle Buildings
Stormont Estate
Belfast BT4 3SQ
OSS@health-ni.gov.uk

Department of

Health

Improving and Safeguarding An Roinn Slainte

Social Wellbeing in . - .
Northern Ireland Mannystrie O Poustie

www.health-ni.gov.uk

nordiverdesign.com
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