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Foreword
The Minister of Health and the Minister of Justice have appointed Sir John Gillen, former Lord Justice of Appeal, to undertake an independent review of the law and procedures relating to unfitness to plead and trials of fact in Northern Ireland. 
Sir John is keen to hear views from individuals, organisations and stakeholders on whether the current legal framework remains appropriate and whether reform is required. He would welcome evidence and comments from all interested parties, including those with lived experience, victims' representatives, legal professionals, healthcare professionals, advocacy groups and members of the public. 
Your responses will help inform the review's recommendations.
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[bookmark: _Toc243987052]1. Introduction
1.1	The Departments of Health and Justice have launched an external, independent review on the operation of the law and procedures governing defendants who may be unfit to participate in criminal proceedings.
1.2	The review is being conducted by Sir John Gillen and will consider whether current law and procedures adequately protect:
· the rights of defendants;
· the interests of victims;
· public confidence in the justice system; and
· public safety. 
1.3 	Sir John wishes to hear the views of as many people as possible and has therefore launched this eight-week Call for Views.





















[bookmark: _Toc243987053]2. Background
2.1	The current law in Northern Ireland is based principally on the common law test established in R v Pritchard (1836), commonly known as the Pritchard test. This has been developed by subsequent case law.
2.2	Under this test, an accused person must be capable of carrying out six tasks if he or she is to be found fit to stand trial. The six tasks are:
· understanding the charges;
· deciding whether to plead guilty or not guilty;
· exercising his or her right to challenge jurors;
· instructing legal representatives;
· following the course of proceedings; and
· giving evidence in his or her own defence. 
2.3	The procedural framework is largely contained within the Mental Health (Northern Ireland) Order 1986 (“the 1986 Order”).



















[bookmark: _Toc243987054]3. Current Legislative Framework
Determination of Unfitness to be Tried
3.1	Article 49 of the Mental Health (Northern Ireland) Order 1986 establishes the procedure for determining whether an accused person is unfit to be tried. It is a decision to be made by the court. The court shall not make such a determination except on the oral evidence of a medical practitioner appointed for the purposes of Part II of the 1986 Order by the Regulatory and Quality Improvement Agency (“the RQIA”) and on the written or oral evidence of one other medical practitioner. 
Trial of the Facts
3.2	Article 49A provides for a "trial of the facts", i.e. when it is found that the accused did the act or made the omission charged against them. 
3.3	The trial does not proceed against the accused, but a jury still is required to consider whether it is satisfied, as respects the count or each of the counts on which the accused was to be or was being tried, that they did the act or made the omission charged against them as the offence. 
3.4	Where the jury is not so satisfied, it shall return a verdict of acquittal as if on the count in question the trial had proceeded to a conclusion. 
3.5	Where the question of fitness to be tried was determined after arraignment of the accused, the determination as to whether they did the act or made the omission is to be made by the jury by whom they were being tried. 
Available Disposals
3.6	Article 50A of the 1986 Order applies where an accused is unfit to be tried and a jury finds that they did the act or made the omission charged against them.
3.7	The options available to the court are to make: 
• an order that the accused be admitted to hospital; or 
• a guardianship order; or 
• a supervision and treatment order; or 
• an absolute discharge. 
3.8	Where the court records findings that the accused is unfit to be tried and did the act or made the omission charged, Article 50A of the 1986 Order requires the court to dispose of the case by a hospital order; a guardianship order; a supervision and treatment order; or an absolute discharge. 
Remittal for Trial
3.9	With regard to cases disposed of by a hospital order (Article 50A(7) of the 1986 Order) the 1986 Order allows the Department, upon notification that a person detained in hospital no longer requires treatment for mental disorder, to remit that person for trial. Upon remittal, the hospital order ceases to have effect.
3.10	There is no basis in the 1986 Order for remittal for trial in cases where the disposal is a guardianship order, a supervision and treatment order or an absolute discharge. 
3.11	If the individual subsequently faces a criminal trial, whether for the same offences following a lawful remittal under Article 50A(7), or for entirely new offences, the question of fitness to participate would fall to be determined by the court on the evidence available at that time. Accordingly, a previous finding of unfitness does not mean the individual will necessarily remain unfit indefinitely, but equally a previous recovery would not preclude the issue of fitness being raised and reconsidered by the court in later proceedings.






















[bookmark: _Toc243987055]4. Issues Under Consideration
4.1	The review is considering whether the current arrangements remain appropriate in light of:
· developments in psychiatric and psychological practice;
· advances in supporting vulnerable defendants;
· the rights of victims;
· public protection considerations;
· access to justice; and
· experiences in comparable jurisdictions. 























[bookmark: _Toc243987056]5. Questions
Sir John Gillen invites respondents to provide views on any or all of the following questions. The review covers a complex area of law and procedure, and the number of questions reflects the range of issues on which views are being sought.
Please note that you do not have to answer every question. You are welcome to respond to as many or as few questions as you wish.
Respondents may also provide comments on matters not specifically covered by the questions.
Modernising the Test
Question 1
Should a modernised statutory test for unfitness to plead be introduced to reflect current medical practice and contemporary psychiatric and psychological understanding?
Question 2
Should courts be required to recognise that removing a defendant from the normal trial process should be a measure of last resort and take account of the support and adjustments available to assist participation?
Question 3
Should there be a statutory presumption that adult and juvenile defendants have capacity to participate effectively in criminal proceedings unless shown otherwise?
Question 4
Should the capacity to plead guilty be considered separately from the capacity to participate effectively in a trial?
Participation and Support
Question 5
What further steps should be taken to raise awareness of the mechanisms available to support effective participation by defendants, including the use of intermediaries?
Question 6
Should all members of the judiciary involved in criminal proceedings, and all legal representatives appearing in such proceedings, receive training on identifying participation and communication difficulties experienced by vulnerable defendants and on the available measures to support effective participation?
Question 7
Should guidance or a code of practice be developed for clinicians applying the statutory test for unfitness to plead, to promote consistency in its interpretation and application?


Rights, Safeguarding and Public Protection
Question 8
Does the current procedure strike an appropriate balance between the rights of defendants, victims and the wider public?
Question 9
Do the disposals currently available following a finding of fact provide adequate protection for the public?
Question 10
Should sex offender notification requirements or other safeguarding measures apply where a finding of fact relates to conduct that would otherwise constitute a serious sexual offence?
Question 11
What concerns do victims have about the current process, and are victims afforded appropriate rights, recognition and support throughout proceedings?
Court Procedure and Appeals
Question 12
Should a conventional criminal trial remain possible where an individual subsequently becomes fit to plead, and should the circumstances in which this may occur be addressed?
Question 13
Is the current system vulnerable to misuse or abuse?
Question 14
Is the existing appeals framework for findings made following a trial of the facts fit for purpose?
Question 15
Does the current system provide fair access to all defendants, regardless of social background?
Question 16
Should there be a rebuttable statutory presumption that proceedings relating to fitness to plead and a trial of the facts should be heard separately from proceedings involving any co-defendants?
Question 17
What is the appropriate burden and standard of proof in the process and should this be set out in the statute for the avoidance of doubt? 
Question 18
What steps should be taken to reduce inordinate delay in the process?
Scope of Reform
Question 19
Does the law relating to unfitness to plead arising from physical disability require reform?
Question 20
Should the unfitness to plead procedure be extended to proceedings in the Magistrates' Courts and Youth Courts?
Question 21
What lessons can be learned from the law and practice in other common law jurisdictions?























[bookmark: _Toc243987057]6. How to Respond
6.1	The Call for Views will run for eight weeks from 28 October 2026 and all responses should be submitted by 23 December 2026. Responses can be sent by e-mail or post as below. 
Mental Capacity Act Unit
Room D2.10
Castle Buildings
Stormont Estate
Belfast  
BT4 3SQ
	Email: MCAimplementation@health-ni.gov.uk
6.2	Responses received after the closing date may not be considered. 
6.3	When responding, please state whether you are making a submission as an individual or representing the views of an organisation. If responding on behalf of an organisation, please make it clear who the organisation represents and, where applicable, how the views of members were assembled. 
Additional copies and alternative formats
6.4	This document is available to view and download from the Department of Justice website (http://www.justice-ni.gov.uk) and the Department of Health website (https://www.health-ni.gov.uk).
6.5	Copies in other formats, including Braille, large print or audio cassette may be made available on request. If it would assist you to access the document in an alternative format, or a language other than English, please let us know and we will do our best to assist you.
Freedom of information and General Data Protection Regulations
6.6	The Department of Justice intends to publish a summary of responses on its website on completion of the Call for Views process. Any contact details that will identify a respondent as a private individual will be removed prior to publication. 
6.7	All information will be handled in accordance with the General Data Protection Regulations (GDPR). Respondents should be aware that the Department’s obligations under the Freedom of Information Act 2000 may require that any responses, not subject to specific exemptions under the Act, be disclosed to other parties on request. 
6.8	For further information about Freedom of Information and GDPR please contact the Information Commissioner’s Office at https://ico.org.uk.

[bookmark: _Toc243987058]7. Further information
If you require any further information about this Call for Views, please contact:
Department of Justice:
Criminal Justice Policy and Legislation Division
Block 2
Knockview Buildings
Stormont Estate
Belfast
BT4 3SL
Department of Health:
Mental Capacity Act Unit
Room D2.10
Castle Buildings
Stormont Estate
Belfast  
BT4 3SQ
Email: MCAimplementation@health-ni.gov.uk
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