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Executive Summary
Background / Context

Maintaining High Professional Standards in the Modern HPSS — A framework for the
handling of concerns about doctors and dentists in the HPSS (MHPS') is a framework
for handling performance concerns regarding doctors and dentists employed in the
HSC, whether these arise from their conduct, clinical capability, or health. The
framework has been in place since 2005 and does not reflect subsequent system and
regulatory reform. In recent years, the MHPS process and its application has come
under scrutiny and criticism both from those who operate it at a local level and through

a number of Inquiries.

In May 2023, the Department of Health (DoH) established the Independent Review
Panel to examine the application and effectiveness MHPS. The review team drew on
a wide range of evidence to inform its assessment, including analysis of previous
reviews and Inquiry outputs, questionnaires on the operation of the process, written

submissions, and a wide range of engagement sessions.
Findings

The Review Panel determined that it is difficult to disentangle how much of the issues
raised are a product of what is written, or how it is applied within the context of the
organisational culture, or how much is a reflection that MHPS no longer fits with the
current landscape. Irrespective of reason, the review panel agreed that revised

arrangements are necessary.

In considering the current version of MHPS, the Review Panel identified four

fundamental areas as part of its review; these were:

e The Purpose of MHPS

Whilst the overall purpose of the framework is to support the resolution of

performance concerns largely through what it terms an “informal approach,” it
is questionable whether it achieves this to the fullest extent possible. One
element in this failure is its exclusive focus on medical and dental staff. A related

" https://www.health-ni.gov.uk/node/69104




issue is the association of an “informal approach” with an absence of rigour and

documentation.

e The MHPS Process

The process was generally considered cumbersome and confused with

increased potential towards premature formality. In addition, those charged with
conducting the process were possibly least well equipped to progress it
effectively, certainly without supporting expertise.

e The Roles, Responsibilities and Rights of those involved in the MHPS Process.

The framework over- specifies roles whereas these should derive naturally from
(and certainly should not be in conflict with) individual's day to day roles.

Clarification of rights at different stages of the process is articulated.

e The Oversight, Governance and Accountability of MHPS

Proper accountability and reporting arrangements are recommended in

keeping with current practice.
Conclusion

The conclusion of the Independent Review Panel is that the current MHPS process
for handling concerns about the conduct, clinical performance and health of doctors
and dentists employed in the HSC is no longer achieving the intended purpose and

puts forward the following recommendations to address the issues found.
Recommendations

We have made a total of 24 recommendations in this report.




Summary of Recommendations

The following recommendations are made to support the delivery of new procedures

across the HSC for the handling of concerns for all HSC employed staff to include

doctors and dentists who are currently subject to MHPS. Where concerns are referred

to in this report, these are concerns that relate to an individual’s performance (whether

these arose within the workplace, or occurred outside the workplace that might affect

their performance or standing within the workplace) which might arise from their

conduct, capability, or health (or a combination of these)

If recommendations one to four below are accepted and implemented these would

replace the existing MHPS framework.

The Purpose of MHPS

Number

Recommendation

Medical and Dental practitioners should be subject to the same HR policies

that address performance concerns applicable to other HSC employees.

The Regional Disciplinary Policy and Procedure should be amended to
include Medical and Dental staff from the initial raising of a concern. lIts
universal adoption by all HSC employing organisations should be mandated

by the Department.

The Regional Disciplinary Policy and Procedure should be used as a
template to develop a separate regional document to address capability
issues which applies to all HSC staff including medical and dental staff and
its universal adoption by all HSC employing organisations should be

mandated by the Department.

The Regional Disciplinary Policy and Procedure should be used as a
template to develop a separate regional document to address health related
performance issues which applies to all HSC staff including medical and
dental staff and its universal adoption by all HSC employing organisations
should be mandated by the Department.

——
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The MHPS Process

Number

Recommendation

Current and future replacement processes must include an initial
consideration of a concern that affects an individual’s performance whether
this arises from a potential conduct, capability or health issue and should
involve a screening process. This screening should be part of day-to-day
management and should help inform what if any action is required, including
whether there is a conduct, capability or health issue or a combination of
these.

If at the conclusion of the screening process, a clear course of action has not
been determined from the information gathered, Terms of Reference should
be drafted for a subsequent investigation. A case manager and case
investigator should be appointed at this stage.

The Terms of Reference for an investigation must be shared with the
practitioner before the investigation commences. Any information shared
with the investigator must also be shared with the practitioner. The
investigation report must address and answer the Terms of Reference and
be evidence based. The investigation report prepared should set out the
context and situation and the findings considered within a band of
reasonable responses given these factors. The practitioner must be given a
copy of the report to enable them to comment on any matters of factual

accuracy before the report is finalised.

Current and future replacement processes must be fair, open and
transparent with the practitioner and the practitioner should be made aware
of the initial concern and information available at the outcome of the initial

screening process and be given the opportunity to respond.

Employing organisations should identify individuals to contribute to a
dedicated pool to support processes (predominately investigations) within
individual organisations.

Case managers and case investigators must have dedicated time identified
and receive on-going training aimed at maintaining a range of up-to-date

knowledge, skills and experience.




The justification for any referral to another party must be recorded and
should only happen when there is clear evidence that it is necessary to do
so to protect the safety of patients, staff or public and or the efficiency of

HSC services and the practitioner should be informed of this.

10

Information must be shared with the doctor’s RO and the RO must be kept
informed of investigations and/or questions raised regarding a doctor’s
fitness to practise. Where there are serious concerns raised about a doctor’s
practice and it is known that the doctor has additional scopes of work outside
of the primary employing authority, there should be a discussion with the
other employing/contracting organisation followed by appropriate

information sharing.

11

If the assessment of the concern indicates a risk to the practitioner and or
service and an exclusion or restriction is put in place these arrangements
must be reviewed at least every 28 days and the rationale for either
maintaining the exclusion/restriction or revoking/amending must be

recorded.

12

Any relevant timescales specified in the relevant policy must be reasonable,
promote timeliness and consider foreseeable delays. Any delays should be
recorded together with the justification for it. The practitioner must be

informed at the earliest opportunity.

13

Confidentiality should not impinge on patient safety aspects or the utilisation
of information, but good information governance should be adhered to, and
awareness should be raised on ways of achieving this. The personal data
guardian should be consulted as appropriate regarding qualified
confidentiality.




Roles & Responsibilities and Rights of those involved in the MHPS process

Number

Recommendation

14

The Case Manager should be the most appropriate person to manage the
case and the role should not be limited to a clinician. The CM must be
responsible for the drafting of Terms of Reference for investigations,
receiving and reporting on the management of the case and preparing
reports for consideration by the relevant decision-making group. They must
also provide the practitioner with an update on their case every 28 days
(even when there is no update). They must play no part in decision making

on the case.

15

HR should nominate a named point of contact between the practitioner and
the employer, and they should signpost the practitioner to health and
wellbeing services (internal and external). The HR point of contact must
make contact with the practitioner every 28 days for a health and well-being

check.

16

HSC Employing organisations should acquaint themselves with where they
can seek either advice or services that might help with an assessment of the
presenting concern and this should be extended to where the practitioner

can be signposted to.

17

The relevant policies on managing the performance concern must provide
clarity on the parameters and circumstances that allow an employee to be
accompanied and the circumstances as to when they can be represented as
making provision for either right in the investigation process has proved
counterproductive especially given that the statutory right applies to hearings
only. Arrangements should ensure that these rights appropriately support the
practitioner at the appropriate juncture in the process and that they are not

counterproductive to advancing the case in a fair, timely and open manner.

18

All decision making should be carried out by a panel, this is for both the
screening stage and other stages of decision-making. It does not need to
be the same panel for each stage. Panels should be drawn from individuals
who have had no prior involvement in the matters to be considered. Good
practice suggests a panel should consist of no less than three-members.

10
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19

The RO must be kept informed of issues that arise about a doctor’s fithess

to practise.

Oversight, Governance & Accountability of the MHPS Process

Number

Recommendation

20

HSC employing organisations should be able to demonstrate effective
internal governance protocols which are consistent with NI HSC principles
with oversight and clear lines of accountability. These should include
standardised provisions regarding role clarity and be predicated on
contemporary governance protocols in use in other parts of the public sector

in Northern Ireland.

21

Regional templates should be developed and uniformly adopted to record a
data set of all performance concerns raised and the management and

disposal of it.

22

Reports should be provided to the Board of the employing/contracting

organisation on a quarterly basis detailing metrics and themes.

23

HSC employing organisations should be required to submit an annual report
to the Department, which should include, activity figures, outcomes and

lessons learnt.

24

HSC employing organisations should review their record retention policies
to ensure that they are retaining information such as complaints and issues
relating to a doctors/dentist’s practise for the duration of their medical/dental

working career and ensure this complies with GDPR provisions.

11
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1.0 Background and Context
1.1 Introduction

Health and Social Care is delivered throughout Northern Ireland daily by staff of all
types, working individually or in teams to provide the best possible care they can; and
most services are carried out without any concerns about the safety of patients posed
by the performance of doctors and dentists. However, it is inevitable that at times
concerns will be raised about the conduct, clinical performance and/or health of
doctors and dentists. It is a fundamental requirement of good governance that there
are organisational systems and processes in place that address such concerns in a

prompt, effective and proportionate manner.

Since 2005, the regional framework for handling such concerns arising about doctors
and dentists employed in the HSC has been Maintaining High Professional Standards
in the Modern HPSS (MHPS)2. In its introduction, the Framework states “To work
effectively these need to be supported by a culture and by attitudes and working
practices which emphasise the importance of doctors and dentists maintaining their
competence; and which support an open approach to reporting and addressing
concerns about doctors’ and dentists’ practice. The new approach recognises the
importance of seeking to address clinical performance issues through remedial action
including retraining rather than solely through disciplinary action. However, it is not
intended to weaken accountability or avoid disciplinary action where the situation
warrants this approach.” Over recent years, questions have arisen over whether the

Framework and its implementation have met this aim.
1.2  Context
1.2.1 What led to this review.

Over the years of MHPS’ operation, there has been disquiet as to whether or not
MHPS s fit for purpose for a number of reasons, this includes wider workforce and
personnel policies, changing regulatory requirements, high profile cases both locally
and further afield which make reference to MHPS. To an extent this disquiet has arisen
from case decisions from industrial tribunal through to the court of appeal who have
paid close attention to the processes that informed the decision-making surrounding

2 https://www.health-ni.gov.uk/node/69104
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matters of discipline and dismissal. This scrutiny has increased over the years of
MHPS’ operation and has not been a sector specific process but rather looking at the

broad construct in the round such as:

e Procedural clarity — covering - roles, functional responsibility, accountability,
constructive knowledge of process.

e The quality of the investigation and the direct correlation to the quality /
procedurally correct / substantively fair decision derived from the investigation.

e Adherence to process — covering — clarity of terms of reference, due regard to
timeframes, obviation or deviation from process.

e Interaction with other related or overlapping procedures or counter invocation
of policies and procedures.

e Foreseeable consequences associated with matters such as — delays due to
sickness absence, demands for anonymity, conflicting interpretations of
provisions, perceived process weaponisation, whistleblowing incidents.

e Substantive fairness predicated on broad notions of natural justice regarding,
for example, the right to a fair hearing, right of reply.

e An increasing tendency towards an adversarial approach rather than
inquisitorial or restorative approaches which result in in-house processes

bearing all the hallmarks of court-like protocols.

It is with this as a contextual backdrop that MHPS was exposed as effectively having
fallen foul of and as such in part informed the need for the review.

It is evident, not least because the framework was first introduced in 2005 together
with the two reviews that did not complete, that a substantive review of the MHPS
policy is overdue and was thus made a priority for the Department.

1.2.2 Local Cases / Inquiries

The Independent Neurology Inquiry, published in June 2022, highlighted issues with
the operation and implementation of the MHPS process and made recommendations
for improvement that need to be reflected within any future arrangements. It made
three specific recommendations with respect to MHPS as well as recommendations
as to how the HSC more widely deals with the raising and investigation of concerns

surrounding an individual’s clinical practice.

13
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The Urology Services Inquiry commenced in June 2022. A full module was held on
MHPS, and observations were made throughout the inquiry. The inquiry has not yet
concluded but the observations and witness statements have been taken into
consideration by the panel and they have helped to inform the issues that need to be

addressed.
1.2.3 Previous Reviews

Two previous reviews (2011 and 2018) were commenced by the Department which

highlighted issues with the policy, but for reasons that are not clear, neither completed.
1.2.4 Policy and Legislative Context

At approximately the same time that MHPS was being implemented in 2005 the law
on discipline, dismissal and grievances was being amended in Northern Ireland via
Statutory Regulations® _ derived from Part IV of the Employment (NI) Order 2003.

The nature of this and other legislation such as the Public Interest Disclosure (NI)

Order 1998 is relevant to how MHPS has been operated and applied.

With regard to employment investigations many cases have been taken before
employment tribunals and the Employment Appeal Tribunal (GB only) which have the
employment investigation at the heart of the judicial decision. Such cases only have
persuasive value in the Northern Ireland jurisdiction. However, each case will turn on
its own facts, merits and context, as will the expectations given the size, nature and

resources at the disposal of the employer.
1.2.5 Developments in Professional Regulation
1.2.51 Responsible Officer Regulations

Whilst MHPS makes reference to medical revalidation, it pre-dates its introduction.
The Responsible Officer (RO) Regulations came into effect in December 2012. From
that date, organisations who employ or contract with doctors (termed Designated
Bodies (DBs) in the regulations), were required to appoint a Responsible Officer who

has a range of the duties set out in the regulations.

3 www.legislation.gov.uk/nisr/2004/521/contents/made

4 www.legislation.gov.uk/nisi/1998/1763/contents
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In summary, relevant duties of the RO include, but are not limited to:

e ensuring that the (employing authority) carries out regular appraisals on all
connected doctors.

e establishing and implementing procedures to investigate concerns about any
doctor’s fitness to practise and referring concerns to the GMC.

e making recommendations to the GMC about doctors’ fitness to practise.

e maintaining appropriate records in relation to any of their responsibilities.

The effective fulfilment of these duties is collectively referred to as ‘revalidation
processes’ that enable an RO to make a recommendation to the GMC every five years

to enable individual doctors to retain their licence to practice.

In most DBs, the Medical Director is also the RO. The RO regulations prescribe how
a doctor connects to a Responsible Officer and prescribes the duties that the DB and
the RO must fulfil, The RO being a registered medical practitioner is accountable to
the GMC. The regulations are supported by regional guidance® and the GMC provide
guidance for ROs, in relation to the management of concerns and the expected
governance associated with making revalidation recommendations to the GMC. It is
expected that the RO should have at their disposal processes to manage concerns
such as those set out by the DB in its local policy to assist them in fulfilling their

statutory obligations.

Given the overlap between the professional and contractual role of the MD and the
statutory role of the RO, the review panel were cognisant that any reform/replacement

of MHPS must take this into account.
1.2.6 Independent Contractors

At the outset of its work, the review panel considered whether there was merit in
expanding any new revised arrangement and were mindful that doctors and dentists
in primary care are independent contractors with the HSC to deliver services, working
under the terms of a contract for services to deliver primary medical services or primary
dental services. Primary Care doctors are managed in accordance with the Medical

Performers List regulations. Notwithstanding this, many are salaried or employed by

5 https://www.health-ni.gov.uk/publications/medical-profession-responsible-officers-regulations-ni-
2010-and-accompanying-guidance
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a doctor or dentist who holds the contract for services. These arrangements are not

dissimilar from a small business unit.

Previous reviews have mooted that consideration should be given as to whether or not
all doctors and dentists should be governed under the same policy for managing
performance concerns regardless of the setting in which they work. The review panel
recognise that the contractual arrangements within primary care are different to those
in the HSC. In the case of medical practitioners, The Performers List regulations
provide a prescribed legal framework for addressing concerns regarding doctors

providing primary medical services irrespective of employment status.

As these arrangements are well established and largely mirror arrangements across
the UK, the review panel agreed that it should focus its attention wholly on

arrangements for doctors and dentists employed by HSC organisations.
1.2.7 Dispute Resolution

The years since 2005 have seen developments in internal dispute resolution cultures
in the public sector with more contemporaneous approaches looking towards open,
just and learning cultures which have a more restorative than retributive approach.
Cultural reform is not achieved by policy amendment alone and success will be
underpinned by mindset and organisational shifts in approach. Mersey Care (see later
in report) has been cited as an exemplar of such cultural reform and the review panel
has taken the time to meet with relevant individuals within Mersey Care and examine
the impact of their approach.

As a central plank of an aspect of individual dispute process MHPS has developed a
culture of its own and this has been highlighted via the responses to engagement the
panel has received.

1.3 Establishment of the Review

In November 2022 the Department of Health (DoH) Permanent Secretary, Peter May,
committed to a review of MHPS being commissioned by the Department but

conducted by experts external to the Department.

16
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2.0

Terms of Reference

The terms of reference for this review, as signed off by the Project Steering Group

were as follows:

1)

2)

3)

4)

9)

6)

7)

8)

To consider the definition of roles and responsibilities identified within the MHPS

Framework.

To make recommendations as to the scope of the MHPS Framework — whether
a separate process to manage doctors and dentists’ performance is required
within HSC.

If it is recommended that MHPS is required, then to consider if there a case to

extend the framework’s scope to include other professions.

To consider the application of the MHPS Framework and the appropriateness
of the content and structure of the MHPS framework including suggested

timescales and consideration of the processes associated with its operation.

To consider the application and use of the MHPS framework across HSC

including learning from relevant legal proceedings, inquiries, case law etc.

To consider the interaction between the informal and formal investigation stages

of the framework.

To consider the changes made to the MHPS and the equivalent Framework(s)
operating in other jurisdictions and provide recommendations as to what

improvements could be incorporated into a NI Framework.

To consult with a range of stakeholders who have been involved in operation of
the MHPS Framework locally, including those who have used the processes

and guidance within HSC organisations.

——
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9) To consider how national and regional work ongoing in the NHS / HSC relating
to restorative just and learning culture impacts on the content of MHPS

Framework and how concerns about doctors and dentists are addressed.

10)To determine the skills development or training needed for those operating the
MHPS Framework in/across HSC.

11)To consider the interaction(s) between the MHPS framework and other codes
of conduct and performance management systems within HSC organisations
as well as other Department and regional policies (such as Whistleblowing,
Conflict, Bullying & Harassment) and ongoing work in relation to Being Open,
HSC Complaints and Serious Adverse Incidents policies, and interface with

Early Alert protocol where relevant.

12)To make recommendations with respect to development of a guidance element
of the MHPS Framework to ensure it is fit for purpose, clear to follow and
compliments existing organisational policies for performance management of
all staff.

13)To produce a final report setting out key findings and recommendations.

14)To produce a draft revised version of the MHPS Framework

15)To produce guidance to support operation of the framework across HSC.

——
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3.0 Review Methodology

The review used a wide range of approaches to ensure each term of reference was
addressed. Each aimed to optimise the quality of information sought by the expert

panel to ensure a robust evidence-base for their recommendations.
The approaches included:

1. Desktop exercises to consider the previous reviews and the recommendations
from the INI and the observations from the US| and what happens regionally
across the UK.

2. Data collection from HSC organisations on their MHPS cases since 2017.

3. Written submissions from regulatory bodies and trade union organisations.

4. Deep dive engagements with HSC organisations, regulatory bodies, and trade
union organisations.

5. Written engagement with medical and dental professionals who had been
subject to the MHPS process to learn about their experiences, and how they

could be improved.

3.1 Desktop Exercises

The Independent Review Panel carried out a desktop research exercise considering
the work that had been carried out previously to review MHPS and the
recommendations from the INI and observations from the USI. They also considered

how other jurisdictions in the UK handled concerns.

3.2 Data collection

The Independent Review Panel issued a data collection questionnaire to all HSC
employing organisations. A copy of the questionnaire can be found at Appendix D.
This asked for information covering 2016, 2017, 2018, 2019 and 2022. The review
panel decided to exclude the main “Covid years”. The data that was collected covered

the makeup of the cases each year.

Stakeholders were asked to provide any commentary on factors that caused delay
and how they could be avoided or mitigated. In addition, they were asked to comment
on what factors lead to lengthy/indeterminant exclusions and how these too might be

avoided or mitigated. Stakeholders were also asked to comment on any issues where

——
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the involvement of NHS Resolution’s Practitioner Performance Advice (PPA) including
where this did not facilitate a prompt or satisfactory conclusion and how this could be

avoided or mitigated.

3.3 Written Submissions

The Independent Review Panel wrote to regulatory bodies and trade union

organisations asking them to submit their views on three main issues:

e Their views on the need to have a Northern Ireland Framework for managing
concerns that sits alongside local Trust policies and procedures.
e Their view on what the issues are with the current MHPS process(es).

e Their suggestions on how the issues might they be improved.

34 Deep dive Engagement with organisations

Engagement sessions were held with various stakeholder groups. A full list of those

engaged with can be found at Appendix C.

These sessions took place both face to face and online in October, November &
December 2023 and provided an opportunity for the organisation to expand on their
involvement in the MHPS process and for the Review Panel to obtain more in-depth
understanding on organisation’s view on MHPS. Each session covered similar topic
areas, primarily addressing:

e The need for MHPS.

e The need for appropriate support within the MHPS process.

e Issues with the MHPS process; and

e Improvements required within the MHPS process.

All engagement sessions were well attended, and all those present contributed to the
honest and fulsome discussions. This allowed the review panel to gain a good
understanding of the issues with the current MHPS process and suggested

improvements.

20
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35 Engagement with medical and dental professionals

It was decided the best method of gaining access to this stakeholder group would be
via their employing organisations issuing written correspondence on behalf of the
Review Panel to all individuals who have been subject to the MHPS process since
2016. The letter asked the individual to respond to the project team if they would be
willing to engage. This way the Project Team and Review Panel were not being
provided with the names from employing organisations for direct initial contact and
therefore ensuring confidentiality of these individuals and inviting them to contact the

review in the first instance.

Thirty-one practitioners registered their interest to engage with the panel. The panel
devised a short questionnaire to aid in the gathering of their experiences. A copy of
this questionnaire can be found at Appendix E. An invitation to complete the survey

was issued to all and seventeen responses were received.

21
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4 Findings

41 Overall findings of the independent review panel

4.1.1 Summary of analysis of data provided.

The document Maintaining High Professional Standards in the Modern HPSS - A
framework for the handling of concerns about doctors and dentists in the HPSS
(MHPS)® was issued by the then Department of Health, Social Services & Public
Safety in November 2005. It was issued under cover of Departmental circular
HSS(TC8) 6/2005 which advised (then) HPSS organisations of their obligation to
comply with the framework under the Direction on Disciplinary Procedures (2005).
The circular also advised that the framework replaced four pieces of guidance, dating
from 1975 — 1995, concerning various aspects of disciplinary procedures, suspension
and avoidance of harm to patients. Each of these applied exclusively to hospital and

community medical and dental staff.

The Framework was developed to contribute to and complement wider governance
processes focussed on assuring the quality of health services, termed clinical
governance. It was also intended to address issues with the extant processes for
managing concerns about doctors’ and dentists’ performance. A particular concern
was the fact that procedures had the potential to fail in reaching a definitive conclusion
resulting in medical and dental staff being excluded from practice for lengthy periods
of time. In addition to the on-going salary costs and the negative impact on the
individual, this approach has the potential to lead to the deskilling of the individuals
involved, undermining the ability to return to work, and the erosion of mutual trust and

confidence between employer and employee.

It was envisaged that the new arrangements introduced in 2005 would bring about a
consistent process for handling concerns about the performance of doctors and
dentists, aiming to adopt a remedial approach to such concerns wherever possible
rather than an exclusively disciplinary approach. Whatever the source of a concern,
the response was expected to be the same —

e to ascertain quickly what has happened and establish the facts.

¢ to determine whether there is a continuing risk.

5 https://www.health-ni.gov.uk/node/69104
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¢ to decide whether immediate action is needed to manage the risk to ensure the
protection of patients.

e to putin place action to address any underlying problem.

4.1.2 Data from HSC employing organisations.

MHPS is applicable to all HSC employed medical and dental staff in Northern Ireland.
As set out in the methodology, employing authorities were surveyed to gauge the
frequency of use of the procedures set out in the document, their outcome and the
time taken to complete various aspects of the procedures. It should be noted that the
data returned by employing organisations on the application of MHPS were
incomplete, limiting the conclusions that can be reached, with one organisation
providing no data prior to 2017 and no outcome data for any year surveyed. Another
did not record the number of informal cases until 2022. All responding HSC employing
organisations conceded that recording the informal stage of the process was

inconsistent.’

Not surprisingly, the largest Trust in Northern Ireland, which employs approximately
40% of this staff group, declared in their survey return, to have the most informal cases
in any calendar year, varying from 2 -19, with an average of 13 across the period
surveyed. This contrasts with the other trusts, where the range of cases annually
varies from 0 — 7, with the most common annual number being zero. Over the period
surveyed, 35 cases where the “informal approach” was adopted reached a conclusion
and an outcome was recorded. In 28 of these cases (80%) the approach resulted in

no further action or an internal (non-disciplinary) intervention.

Perhaps to be expected, the number of formal investigations is considerably smaller
with no HSC employing organisations initiating more than 5 cases in any given year,
with zero cases being the most common number in any one year. Of those formal
cases completed with a recorded outcome two-thirds (24) resulted in formal
disciplinary procedures or referral to the regulator and of note, 4 cases resulted in no

further action.

7 Appendix G details all data provided by HSC employing organisations.
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Regarding exclusions, these are the most completely recorded element of the
processes covered by MHPS, with 11 occurrences over the survey period. Again,
numbers across individual organisations are low, with no HSC employing
organisations initiating more than 2 exclusions in any given year and, most commonly
none. HSC employing organisations were able to provide data on the duration of
exclusion in 8 cases, indicating that 5 of these exclusions lasted between 6 and 12
months. Related to the issue of exclusion, engagement with the Practitioner
Performance Advice (PPA) service of NHS Resolution was frequent, with an average
of 28 in the period 2018 — 2022, which corelates in accordance with PPA’'s annual

reports on caseload in the HSC.

Diagram 1 detailing the breakdown of cases by concern as reported by HSC
employing organisations from 2016 — 2022 (excluding 2020 and 2021 due to

covid)

Behavioural/Misconduct
@ Clinical Concerns
@ Health Concerns

Diagram 1 shows the MHPS cases broken down into the three main categories, where

returns provided a categorisation.

As can be seen from the above diagram, the majority of cases (66%) have a
behavioural aspect, with nearly 50% of cases exclusively behavioural/misconduct.

45% of cases reflect a clinical performance concern and 12% have a health element.

These proportions are broadly in line with those produced by PPA on its activity in the
HSC.

24

——
| —



4.2 Finding 1 — The purpose of MHPS.

The first question that should be considered is ‘What is the purpose of MHPS’?

As set out in the context, one factor leading to the development of MHPS was concern
that, rather than definitive actions, the then extant procedures had the potential to fail
to reach a definitive conclusion, resulting in some cases with on-going lengthy

suspensions.

The introduction to the document gives some indicators regarding the purposes of the

document.

[Introduction - Paragraph 6] “Developing new arrangements for dealing with medical
and dental staff performance has become increasingly important in order to address
these concerns and to reflect the new systems for quality assurance, quality
improvement and patient safety being introduced in the HPSS.”

[Introduction - Paragraph 9] “To work effectively these need to be supported by a
culture and by attitudes and working practices which emphasise the importance
of doctors and dentists maintaining their competence; and which support an
open approach to reporting and addressing concerns about doctors’ and
dentists’ practice. The new approach recognises the importance of seeking to
address clinical performance issues through remedial action including retraining rather

than solely through disciplinary action.” (our emphasis)

[Introduction - Paragraph 11] “All HSS bodies must have procedures for handling
concerns about an individual’s performance. These procedures must reflect the
framework in this document and allow for informal resolution of problems were

deemed appropriate”.

The panel concluded that these aims seem to have been lost in the remainder of the
framework and its application. One possible reason for this is the absence of a clear
statement of the changes MHPS introduced. These are set out in the analogous
document for the NHS in England. This is ironic, given the significant replication of the
MHPS for NHS England document throughout the bulk of MHPS for the HSC. The
pre-amble to the MHPS for NHS England document stated:
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“The key changes are that:

e the distinction between personal and professional misconduct is abolished.
Doctors and dentists employed in the NHS will be disciplined for misconduct
under the same locally based procedures as any other staff member;

e there is a single process for handling capability issues about the
practitioner’s professional competence closely tied in with the work of the
National Clinical Assessment Authority;

e Health issues are routinely dealt with through the occupational health
service;

e The employing Trust is squarely responsible for the disciplining of its
medical and dental staff — not outsiders;

e There is scope (to) bring in expert advice for panels considering capability
issues;

e The capability panel will be handled by an independent chair;

e The same disciplinary procedures will apply to all doctors and dentists
employed in the NHS.”

In summary, the primary purpose of the document was, that once a concern regarding
a doctor or dentist’s practice is identified, there should be processes in place that deal
with the concern, largely without recourse to formal disciplinary procedures. The data
surveyed from HSC organisations would suggest some degree of success in this
regard. More than twice as many cases are dealt with informally as formally. Of the
informal cases, 80% result in no action or mutually agreed action plans. Formal cases
result in disciplinary sanction or investigation by the professional regulator in the
majority of cases, although approximately 1 in 6 results in no further action. This

suggests the “informal approach” acts as a reasonable screen for more serious cases.

Exclusion is a relatively rare event but tends to be lengthy, typically lasting up to 12
months. This suggests the policy has been less successful in reducing lengthy

exclusions.
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4.2.1 The Status of the Document

Critical to fulfilling its purpose is the nature of the document. Is it a framework (as
termed in its title) setting out key principles to inform local organisational processes?
Is it guidance on the detail of local procedures? Or is it a collective process

masquerading as a procedure?

The panel felt that unfortunately, whilst the intention appears to be the first of these it
exhibits many features of the others, which can only undermine effective
implementation.  This is perhaps not surprising as it is the result of a
negotiated/collective agreement (with all that this entails). The net result of this is that
in different parts of the document it sets out broad principles as would a framework,
elsewhere it sets out more detailed procedural guidance and at other points sets out
the rights and responsibilities of various parties. What the past has shown is that such
collective agreements lack the necessary precision of a procedure because they are

predicated on compromise rather than operational efficacy.

However, some key principles and unequivocal statements appear early in the

document, that represent sound principles for a future document. Among these are:

[Introduction - Paragraph 5] “Local conduct procedures will apply to all concerns about

the conduct of a doctor or dentist”.

[Section | — Paragraph 1] “Numerous ways exist in which concerns about a
practitioner’s performance can be identified, through which remedial and supportive

action can be quickly taken before problems become serious or patients harmed,”

[Section | — Paragraph 3] “All allegations, including those made by relatives of patients,
or concerns raised by colleagues, must be properly investigated to establish the facts

and the substance of any allegations.”

[Section | — Paragraph 16] “The causes of adverse events should not automatically be

attributed to the actions, failings or unsafe acts of an individual alone”.

The review panel believe the purpose was intended to be a guiding framework through
which HSC employing organisations developed their own local procedures. However,

this purpose was undermined by the latter sections setting out detailed procedures.
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4.2.2 Treating employed doctors & dentists differently to other HSC employees.

Another key element of the document, relevant to its purpose, is its exclusive
application to a sub-set of HSC staff —doctors and dentists employed by the HSC. The
continued need for bespoke arrangements for these staff groups was a fundamental
question for the Review and was asked of every group the Review Panel engaged
with.

Arguments for separate processes were that doctors and dentists are highly trained
individuals who are difficult to replace and, as registered practitioners, actions by the
employer have the potential to be career ending. The panel was not persuaded by
these arguments, given that a sizeable proportion of other HSC staff are subject to
professional regulation; notably nurses who represent 30% of non-medical (and
dental) staff. Others include pharmacists, social care workers and all those regulated
by the Health and Care Professions Council. All of these are subject to generic
disciplinary conduct, health and capability procedures. For all these registrants, their
career is also at stake when their registration is in question, ultimately an issue for the
regulator not the employer. Arguably, effective local procedures that are applied early
in the evolution of concerns, resulting in proportionate and effective interventions
should lessen the likelihood of referral to the regulator with the potential for career

threatening consequences.

In addition, in comparison with 2005, there are many more health professionals
(whether graded as consultants or not) with a degree of autonomy in therapeutic
decisions, frequently in the context of care provided by a multi-disciplinary team which
includes medical and/or dental staff. In this context, it is questionable that one staff
group within a team should be subject to differing processes when issues regarding

their individual performance are raised.

This is particularly true with regard to issues of conduct and behaviour, the most
common aspect of performance dealt with through the “MHPS process”. Appropriate
conduct is set out in the Code of Conduct for HSC Employees, published in November
2016. This applies to ALL HSC employees and is compatible with relevant
professional codes of practice. Since September 2022, allegations relating to

breaches of the code are dealt with through the Regional Disciplinary Policy and
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Procedure. The panel were disheartened to learn that this policy has yet to be fully
adopted by all HSC employing organisations and this is a matter of concern.

Nor does the scope of the Policy extend fully to medical and dental staff, as it states,
“The only exception is Medical and Dental Staff, where concerns about their conduct
are handled through the “Maintaining High Professional Standards Framework” until a

decision is made to progress to a conduct hearing under this disciplinary policy”.

Whether this addresses MHPS’ statement that “Local conduct procedures will apply to
all concerns about the conduct of a doctor or dentist.” (Introduction Paragraph 5) is
debatable but it seems unduly bureaucratic that addressing a concern should be

subject to separate processes at different stages.
4.2.3 The Structure of the Document

Throughout the Panel’'s engagement exercise, a universal comment related to the
document being difficult to follow, cumbersome and contradictory in parts. In the
panel’s review of the document, one section illustrates these issues most starkly,
Section I, Action when a concern first arises. This section does not confine itself to

initial actions, as the summary below (Section 1 - paragraph 4) illustrates.
“The key actions needed at the outset can be summarised as follows:

e clarify what has happened and the nature of the problem or concern.

consider discussing case with NCAS on the way forward.

e consider if urgent action needs to be taken to protect the patient/s.

e consider whether restriction of practice or exclusion is required.

e |f the case can be progressed by mutual agreement consider if an NCAS
assessment would help.

e |f a formal approach under conduct or clinical performance procedures is
required, appoint a case investigator.

e consider whether further action is required under the conduct, clinical

performance or health procedures.”

Whilst the first four points are entirely appropriate, it appears premature to introduce
the remainder at this stage and clearly contributes to the perception that this process
is formal from the outset. This is compounded later in this section where various roles

are designated, 11 paragraphs are devoted to the formal approach in contrast to 3 for
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the informal. Most problematic is that the conclusions on next steps appear at the end
of the formal approach (based on a case investigator’s report), and it is questionable
whether some of these are appropriate or achievable as part of initial action.

Inevitably, confusion over initial actions will undermine any subsequent actions.

Two employing organisations have sought to address this problem through the
introduction of their own tailored guidelines for handling concerns about doctors and
dentists. Whilst referencing MHPS, they draw heavily on The National Clinical
Assessment Service (NCAS) document: How to conduct a local performance
investigation, published in 2010. Key elements in the NCAS document are the need
to conduct an initial screening based on readily available information, the need to
document any actions and the need to keep the practitioner informed and supported
throughout. Notably, adopting this approach, one Trust has been able to complete the
screening process within 4 weeks and reached agreed actions with the practitioner in

a high proportion of these cases as indicated in their response to the panel’s survey.

The screening element contained in the local guidelines are essentially identical to
that described in the aforementioned regional disciplinary process. As such, the panel
are of the view that the regional disciplinary process should be extended to include
medical and dental staff. This should be seen as an initial step in the adoption of
unified processes for all HSC employees.

Recommendation 1 - Medical and Dental practitioners should be subject to the
same HR policies that address performance concerns applicable to other HSC

employees.

Recommendation 2 - The Regional Disciplinary Policy and Procedure should be
amended to include Medical and Dental staff from the initial raising of a concern.
Its universal adoption by all HSC employing organisations should be mandated

by the Department.

Recommendation 3 — The Regional Disciplinary Policy and Procedure should be
used as a template to develop a separate regional document to address
capability issues which applies to all HSC staff including medical and dental
staff and its universal adoption by all HSC employing organisations should be

mandated by the Department.
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Recommendation 4 - The Regional Disciplinary Policy and Procedure should be
used as a template to develop a separate regional document to address health
related performance issues which applies to all HSC staff including medical and
dental staff and its universal adoption by all HSC employing organisations

should be mandated by the Department.
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4.3 Finding 2 — The Process

4.3.1 Formal v informal

The panel questioned whether “formal” action should be part of the initial response to
a concern and agreed that any interaction between an employer and employee (or
someone acting on their behalf) is never informal. However, invariably organisations’
HR policies rightly require an interaction between the individual employee and their
line manager in an endeavour to secure an ‘informal resolution’. This usually follows
some initial evidence gathering by the line manager that focuses on the concern not
the individual with the aim of mutually agreeing a SMART action plan if necessary to
address the issue arising and to set out the consequences if the actions are not
achieved.

The INI encapsulated this well (Volume 3, page 196, para 13.45%)

"(iii) The intricacies of the Maintaining High Professional High Standards (“MHPS”)
procedures make dealing with doctors in difficulty a more cumbersome process than
should be the case. Good management can and should filter out issues which need
not be formalised. Nevertheless, an informal process such as the one which operates
within MHPS, must be robust and well documented. The present informal process
within MHPS is opaque and often leads to different doctors taking widely different
approaches to investigation. Informal processes are sensible and the managerial
norm, but they must be coherent. It is recognised that a critique of the MHPS
procedure is, of itself, a significant and discrete piece of work, which is beyond the
scope of this Inquiry. The Inquiry Panel does wish, however, to place on record its view
that reform of the existing procedure is long overdue. The present balance of the
procedure is weighted towards the protection of the doctor and in the confidentiality of
the process rather than patient safety.”

This broadly accords with the Review Panel view, that a significant number of these
‘cases’ can and should be dealt with through day-to-day management and are
cognisant that all grievance and disciplinary policies in the public sector have an

informal approach embedded in their procedures. This at times creates practical

8 https://www.neurologyinquiry.org.uk/sites/ini/files/IN1%20Final%20Report%20-%20Volume%203%20-
%20June%202022.PDF
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problems in terms of matters being recorded or expressed in writing or held on file, for
whatever purpose, tends to bring formality to the informal thus blurring or at times
eradicating the demarcation between informal and formal approaches. Such lack of
clarity can often result in the informal approach being defunct or indeed subsumed
within the formal approach thereby rendering it redundant and becoming a source of

tension.

Within the context of MHPS a combination of both language and practice has provided
the contextual backdrop for the informal approach to be rendered ineffective and leave
little or no scope for what would be best described as day-to-day line management
especially regarding the opportunity to address inappropriate behaviour at an early

juncture.

The panel believe that disproportionate use of MHPS, particularly where the formal
element is invoked, speaks to both culture and capacity within employing authorities
and may be an indicator of the degree of cultural openness and fairness. Whilst, as
indicated earlier, the majority of cases are dealt with through the informal approach, in
some organisations the reverse is true. As set out in the previous section, some
organisations have developed a “work around” drawing on the screening element set

out in the regional conduct procedures for other staff.

A “screening” approach is in line with the regional conduct procedure and NCAS
guidance of 2010°. This document states [Paragraph 1.2] “Regardless of how a
concern is identified, it should go through a screening process to identify whether an
investigation is needed. Anonymous complaints and concerns based on ‘soft’

information should be put through the same screening process as other concerns.

The form that screening takes will vary from organisation to organisation. The essential
requirement is that a consistent process is followed, with decisions made by a person

or group with appropriate authority.

Decisions made should be appropriately recorded and the practitioner kept informed
of progress.

® https://resolution.nhs.uk/wp-content/uploads/2019/03/How-to-conduct-a-local-investigation.pdf
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The purpose of screening is to identify whether there are prima facie grounds for an

investigation.

“The objective is to determine whether an investigation would be likely to produce

information which is not already available, not to begin the investigation process itself.”

It is the panel’s view that the initial stages of the process specified in MHPS should be
considered an integral part of day-to-day management, rather than the initial stage of
a prescribed (inevitably formal) process. However, given the nature of medical and
dental management (see later), line managers should be able to draw on support in
the initial evaluation of a concern. As previously advised, two employing organisations
introduced their own tailored guidelines for handling concerns about doctors and
dentists. Both sets of these local trust guidelines point to support from senior HR

personnel at this stage, something the panel supports unequivocally.

It is anticipated that, at the conclusion of the screening process, a clear course of
action will be determined in the majority of cases. Inevitably, there will be occasions
when the screening process is not conclusive, and a more involved fact-finding

exercise may be warranted.

A further issue with the use of the term ‘informal’ relates to the rigour with which this
stage of the process is carried out. As referred to in the general findings, this manifests

itself in a number of ways and result in an inconsistent approach to:

e recording that the informal approach has been applied.
e documenting the information gathered.

e recording the decision and the rationale for that decision.

At the most obvious level, one employing organisation did not record the number of
“‘informal” approaches until 2022 (when prompted by this review’s survey) and others
advised they could not be sure that they had maintained a complete record of such
cases which contributed to the panel’s doubt as to the integrity of some of the data

submitted by organisations as part of this review.

All stages of managing a concern must be documented. In the event that a doctor or
dentist has their employment terminated and the issue becomes the subject of
litigation, the industrial tribunal in NI has jurisdiction to make a ruling regarding the

fairness or otherwise of the decision to terminate. Upon a very straightforward analysis
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the decision will examine the procedural correctness and substantive fairness of the

decision to terminate the employment.

Each case will turn on its individual facts and merits and quite often such fact
sensitivities will have a significant impact on the eventual decision of the tribunal. Such

fact sensitivities could include:

e The existence of procedural flaws in the MHPS operation and application

e The duration of the process (i.e.) being unduly protracted

e Those operating the process lacking in skillset or awareness of core principles
underpinning the process.

e Alack of substantive fairness regarding matters such as duration of exclusion
or conflation of conduct with capability

e The complications posed by other jurisdictional matters being raised around
health and safety, whistleblowing, protection from harassment or other
jurisdictional matter.

e The existence of other legal processes running simultaneously to tribunal
proceedings such as High Court actions relating to permission to seek

injunctions or breach of contract.

Whilst dismissal, high court action and industrial tribunal proceedings are relatively
rare, they can be obviated at best or a credible defence mounted at worst, if proper
process is adopted from the initial raising of a concern. This feeds the necessity for
accurate record keeping and well trained and experienced staff applying procedures
appropriately. The need for adequate documentation is particularly important for
doctors/dentists as some professional managers are in post for limited periods with
short tenure, which then acts as a hindrance to operational efficiency in investigations
especially where identification of patterns is undermined due to changes in
management. The reliance on the corporate memory of an individual rather than
having a consistent presence to identify patterns of behaviour has proved problematic
and needs to be addressed through record keeping in order to identify pattern

development.
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Afurther key consideration necessitating adequate documentation, as detailed earlier,
relates to the role of the Responsible Officer (RO), especially their recommendation

on revalidation of individual doctors.

The GMC advises thar “RO’s recommendation must be based on, their knowledge of
the individual doctor’s compliance with GMC’s requirements, and all information
available to the RO about the doctor’s whole practice from appraisal and other local

assurance systems”.

Clearly the documentation of concerns and how they are addressed are intrinsic to the

Responsible Officer discharging their role in a fully informed way.
4.3.2 Sharing of information with the RO.

Any replacement of the 2005 MHPS framework must include the necessity to share
information relating to any investigations and/or questions regarding a doctor’s
performance in any scope of work with their RO as this may affect the latter’s
recommendation as to whether or not to recommend the doctor for revalidation.
During the Paterson inquiry it was identified that the there was a gap in information
sharing between the NHS and private healthcare sector that resulted in Paterson being

able to practise for longer than he should have with devastating effect.

In addition, the sharing of information needs to be reciprocated as if a GMC Medical
Practitioners Tribunal Service has imposed conditions on the doctor’s registration or if
the doctor has agreed undertakings with the GMC, the RO is responsible for assuring
the GMC that the doctor is complying with the requirements imposed on them. The
RO will therefore need to share information with all those responsible for day-to-day

clinical oversight across the doctor’s scope of work.

In the event that a doctor’s practice has been found wanting by the employing (or
contracting) organisation, the RO can also be instrumental in requiring the doctor to
engage in an enhanced appraisal and this requires a second level of information
sharing beyond the RO as the RO will need to share appropriate information with the
nominated appraiser to enable this to take place. In this regard, the explicit link in any
replacement to MHPS to the RO regulations will enable the statutory framework for
doctors to be more robust to maintain patient safety and support doctors in any

intervention.
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4.3.3 Exclusions/precautionary suspensions

In the event that a concern is raised as to whether the actions of a doctor or dentist
has the potential to expose patients to risk of harm it is essential that a risk assessment
of the information is undertaken to inform what if any action should be
taken. Sometimes, the concern raised may extend beyond the potential for harm to
patients to harm to the practitioner, the team or the employing organisation and the
risk assessment should consider these factors. This is particularly so for senior
doctors given their autonomy and leadership role whilst treating patients and whilst
leading a clinical team. Inevitably in some circumstances the need to invoke a
precautionary exclusion from the workplace as a last resort will prevail. Whilst this is
good practice this action is serious albeit it is couched as a ‘neutral act’ whilst a fact-
finding exercise is undertaken. It is not a decision or imputation of guilt or liability;
however, this action inevitably can have a significant impact on the practitioner which
ranges from a feeling of fait accompli through to serious adverse mental health
ramifications and whilst in place has the potential to erode the implied duty of trust and
confidence between the employee and employer. Such harm is worsened by a
protracted process. The review panel reminded themselves that this was one element

giving rise to the introduction of MHPS.

The review panel heard unanimous agreement from stakeholders that the time taken
to conclude both formal and informal investigations from start to finish is hampered by
the lack of capacity and the myriad of foreseeable delays that can manifest during an
investigation. This is often overlaid with delays that are introduced when the
practitioner reaches out for advice and support from legal representatives. When the
practitioner is also subject to a precautionary exclusion, such delays have the potential
to result in isolation of the practitioner and deskilling which can have a detrimental
effect on the practitioner’s future career. These issues together with a plethora of
other fact sensitivities mean that precautionary exclusions as with delays, can often
become the focus of attention and the greater the duration the more likely it is that this
can influence parties’ “next steps” meaning that the internal process can be
superseded by other actions such as litigation, resignation, inquiry, or injunction

thereby changing the entire dynamic and potentially the end result.
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Updated guidance on the considerations and actions necessary for
exclusion/restriction which is clearly separate from disciplinary procedures may lessen
the perception set out above. Possibly of greater value in these cases, would be a
clearly documented case, setting out the safety issues at play, how the practitioner’s
presence has the potential to impact negatively on these and the options to address
these, sharing with the practitioner with a view to agreement on the appropriate
action. The NCAS document on conducting a performance investigation sets out how

this might be achieved.

Allied to these will be the need for a continual review of the appropriateness of the
suspension / exclusion, regular and documented communication with all parties

involved in a bid not to compromise the trust and confidence of the practitioner.

However, most critical to preventing escalation within the process is ensuring timely

progress towards a definitive end point is expedited.
4.3.4 Timescales

A universal comment received by all those the Review Panel engaged with was the
inability to meet the timeframes set in MHPS, particularly the need to complete a report
on the informal stage within 4 weeks. The document frequently cites deadlines for
various elements of the process. The single most contentious of these is the
requirement set out in Section |, para. 37 “The Case Investigator should, other than in
exceptional circumstances, complete the investigation within 4 weeks of appointment
and submit their report to the Case Manager within a further 5 working days.”
Universally, this timeframe was considered impossible to achieve, for a variety of
reasons, not least the lack of dedicated time for the case investigator and the

availability of witnesses.

Analysis of organisations’ returns bears this out. Notably, however, those employing
organisations who have developed local guidance which includes an initial screening
element have enjoyed greater success in meeting this timeframe. Even allowing for
this, of 96 cases, only 27 were completed in less than 3 months. with a third taking

longer than 6 months.

Various reasons were cited which contribute to prolonging this stage of the process,

notably time taken to access and collate relevant information, limited understanding of
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the process, staff availability to contribute either as witnesses or support the work
involved. Other factors included the involvement of external agencies and their

representatives, counter claims and pending litigation.

In the case of the formal approach, only four employing organisations recorded the
time taken to complete cases. In these, few were completed within 3 months, with
more than half taking at least six months to complete. Relevant issues raised in
addition to those prolonging the informal stage included the availability of trained
investigators, generating and sharing evidence in a complete and timely manner and

HR capacity to support the process.

The panel is fully cognisant that procedural delays and the challenges of adhering to
the procedural timetables for the completion of formal processes is commonplace
throughout the public sector in Northern Ireland. Indeed, so commonplace is this fact
that it is almost implied between all parties to the process that the first casualty shall
be the completion date for the process. Procedural delays are virtually normalised for
a variety of eminently foreseeable reasons ranging from — stress related absence and
unavailability as a result, inability to co-ordinate diaries, interjections from
representatives, processes being conflated/overlapped, data subject access request

and counterclaims in areas such as bullying or whistleblowing.

Nothing in the above list is new or unique to the public sector in Northern Ireland but
it is clear that within the context of MHPS delays in procedure are the basis of
wholesale dissatisfaction for all parties to the process. Indeed, the longer the delay the
greater the impact on the mutually applicable implied duty of trust and confidence and
as the delay continues the focus draws away from the subject matter at the heart of

the process and instead the focus shifts to the impact of the delay.

Whilst there will always be consensus over such process needing to be completed
promptly and in accordance with a stipulated timeframe there is often a reluctance to
attach a definitive timeframe and perhaps this is based on experience, the need to
have some built in flexibility using expressions such as “within a reasonable

timeframe”.

Frequently cited throughout the current document, particularly Section II, are

essentially reviews of exclusion on a four-weekly basis, with specific actions at
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different stages. Repeatedly, comment was made regarding the limited value of these
actions, particularly in cases of police or fraud investigations.

A further point was the need to report to the Department at various stages. Whilst this
might have been necessary in 2005, given the intention to eliminate lengthy

exclusions, data suggests these are relatively rare now.

Stakeholders that represented doctors and dentists reported that employing
organisations did not dedicate sufficient time to manage concerns effectively and cited
lengthy investigations that breached the 4-week timeframe laid down in MHPS. The
review panel were of the view that the 4-week timeframe set out in MHPS was
unrealistic and breaching it was inevitable. Notwithstanding this, in reviewing the data
collected from employing organisations at the outset of the review, it is evident that the
time taken to conclude some investigations is excessively lengthy and shorter

timeframes should be actively pursued.

The wider public sector in Northern Ireland have found that prescriptive timeframes
have the effect of shifting the focus of the process towards functional timeliness rather
than substantive subject matter and invariably when timeline targets are missed then
this sets the tone regarding perceived process dysfunction. As a result, many
organisations couch their process completion objectives in terms of being prompt,

timely and without undue delay rather than a prescribed number of days.

It is clear to the review panel that the timescales set out in the MHPS framework are
not achievable and given the issues highlighted in this report, managing cases and
investigations are not always completed in a timely manner. There is also a tendency
to defer to MHPS process when other processes such as whistleblowing are made

thus further lengthening these timescales.
4.3.5 Overlap / interaction between procedures.

An issue that provides a constant challenge to the operation of any dispute resolution
related policy document in the public sector in Northern Ireland is where it has an

overlap or interaction with a related policy document.

Such cross-cutting matters are reasonably foreseeable but invariably provision is not
made for things such as clarity on the impact of one policy or procedure being invoked

whilst another is in mid-progress.
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As MHPS was written as a de facto collective agreement not specific to an individual
employer the cross referencing to any HSC employing organisation policies that could
interact or overlap is non-existent and so no provision for how such interaction would

impact on MHPS or related policy document is made.

Based on the panel’s findings regarding MHPS perhaps the most commonplace
interaction is the invocation of a public interest disclosure / whistle-blowing procedure
whilst an MHPS investigation is underway. The relevant legislation in this area is the
Public Interest Disclosure (NI) Order 1998 and it is designed primarily to provide
retrospective remedy against detriment or dismissal for a worker who has made a

protected disclosure as defined and provided for in the legislation.

Such is the prevalence of whistle-blowing concerns being a feature of MHPS
operational proceedings that the panel can perceive a discernible pattern which has

the net effect of:

e Questioning the timing of the invocation of such a procedure

e Becoming a chosen route for a de facto counter-grievance

e Stymieing all or part of the MHPS process

e Formalising a potentially informal process

¢ Increasing the adversarial culture of MHPS processes

e Creating the basis for predictable litigation routes to industrial tribunal or High

Court

The lack of clarity of where MHPS sits in relation to policies such as a regionally agreed
dignity at work procedures also provides the basis for confusion regarding policy
interaction especially regarding those related to behavioural interaction between HSC
employees.

The panel recognise that the net outcome regarding policy interaction between MHPS
and other “related” policy documents is underpinned by operational obfuscation and
as such needs to be rectified. It is reasonably foreseeable that invoking a policy in the
midst of another policy being followed can be the grounds for confusion around things
such as — putting one or other of the policies into abeyance, duplication of investigatory
processes, elongating the processes which can be exacerbated by participants being

unavailable on stress related absences or other such reasons.
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There are issues with the overlapping of procedures (for example counter grievances,
dignity at work, whistleblowing complaints) in terms of — which policy or procedure
should take priority, which ones can run concurrently, which ones need to be put into
abeyance and which have been subsumed by the other. There should be clarity of
purpose as opposed to a hierarchy of priority procedures in order for due process to
run its course. The skills and competence of those carrying out the investigation

should be able to proceed or seek guidance from relevant parties or organisation.

It was noted that with the plethora of policies and procedures in place for employed
members of staff, case managers and HR managers felt challenged in their knowledge
about which policy should be applied to the given circumstance particularly whether
they should be using MHPS or local policies for managing conduct and health issues.
It was noted that all stakeholders agreed that there was a need to build managers
capability to deal with issues as they arise. It was noted that those managing concerns
for other staff were able to follow a simpler process and that the development and
adherence to the Regional Disciplinary Policy and Procedure published in June 2022

was helpful.

To some extent the Labour Relations Agency publication, Conducting Employment

Investigations (2016)'0 is also helpful [page 13]
“The investigator should also pay due regard to aspects of good practice...

Familiarise yourself with your policy if there is a criminal element to the nature of the
alleged offence. In other words, does the organisation automatically defer to the police
and put any internal investigation into abeyance until the police have concluded their
investigation regardless of the nature and seriousness of the alleged criminal offence?
For example, if £10 is stolen from petty cash is an internal investigation impossible
until after the involvement of the PSNI?

Familiarise yourself with the grievance and disciplinary policies to see where and how

investigations fit into these.

0 https://www.lra.org.uk/sites/default/files/2019-03/Advisory%20Guide%20-
%20Conducting%20Employment%20Investigations.pdf
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Ensure that, where the investigation is on bullying or harassment, the investigation
procedure complies with any Dignity at Work policy in terms of things such as

protection of victim, precautionary suspensions, and compliance with timescales.

Be prepared for things such as data subject access requests being made, by those
involved in the investigatory or grievance or discipline process, under personal
information rights afforded by the Data Protection Act (1998).”

In short there is no one size fits all, but a need for knowledge of potential for these
things to be brought up and appropriately dealt with is required. The panel were of the
view that a performance investigation should not automatically be put into abeyance
when these issues are raised. However, this also points to the need for a cadre of staff
who are knowledgeable in the range of procedures that may impact on the handling
of a performance concern and the broad principles that can be applied to ensure timely

progress towards reaching a definitive conclusion regarding the concern.
4.3.6 Capacity within the process

All stakeholders articulated the need to ensure adequate capacity of all members of
staff who manage concerns within employing organisations to ensure that the process
is managed efficiently and fairly. The need to be assured of this extended beyond
case managers and case investigators to decision makers and the non-executive
member charged with oversight of the most complex cases. With these two key
components in place, stakeholders were of the view that the process is less likely to
be adversarial and outcomes more achievable to remedy. The panel agreed they are
key enablers and might help mitigate the protracted and adversarial nature of these

procedures.

Employing organisations were unanimous in their view that the absence of a dedicated
appropriate resource to undertake investigations and other processes associated with
fulfilling the MHPS process hindered the efficiency of managing concerns in a timely

manner and impacted on the actual or perceived fairness of the process.

Within the HSC employing organisation HR community, it was reported that HR teams
also need to be adequately resourced to provide the appropriate level of support to
their clinicians who are leading the work, noting that HR struggle with using MHPS as
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the small number of cases within individual organisations limits the ability to develop
a degree of expertise in its application.

In addition, those tasked with the identification and management of concerns appear
ill equipped to deal with these matters in a timely and definitive manner due to a variety
of factors including, lack of dedicated time (particularly the unpredictability of the type
and volume of cases that arise), limited (usually one-off) training, limited organisational
support, and a mixture of unwillingness/reluctance/anxiety as evidenced in the
transcripts of the USI. These factors are compounded by a lack of awareness of
sources of information which might inform a management decision, complicated by a
sense that some of these pieces of information are “confidential” or privileged. The
panel also surmised that ‘fear’ arising from potential lack of competence/confidence
compounded when there is legal representation or a Subject Access Request, and this
can then change the way in which a case is managed which in itself introduces
different procedures and potential delays. Again, as referred to earlier, if seen in the
context of supporting the RO role (and its statutory basis), misgivings over the latter

should be dispelled.

Stakeholders that represent doctors and dentists told the review panel that they saw
significant variation in processes and outcome across HSC employing organisations
and expressed views that staff involved in the management of concerns needed
training or retraining and in some circumstances that they had concerns regarding the
quality of reports with one stakeholder citing a lack of confidence in one organisation

in this regard.

The review panel concluded that amidst other factors already referred to that the lack
of volume of cases in organisations has resulted in a lack of familiarity with the
associated processes and an inability to build and maintain appropriate skills and
expertise It was the view of the panel that given the nature of these cases and the
potential adverse impact of their inefficient management, a dedicated resource was
needed to manage these cases effectively. However, given the number of cases per
year in each employing organisation, it would be difficult to sustain a viable team of
suitably skilled individuals in each organisation.
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4.3.7 Confidentiality

Confidentiality as a concept and descriptor has grown exponentially over the years in
the public sector and as such now goes beyond the simple expression relating to the
protection of personal information. In the public sector in Northern Ireland

confidentiality can operate as a de facto blanket ban on any disclosure in any context.

To this extent vagueness around confidentiality and disclosure means that it can be
used as a sword or shield in equal measure and as such the impact on issues
addressed under the problem areas identified in the previous section on “overlap and
interaction between policies” are exacerbated as confidentiality provisions may
prevent one policy “speaking” to another. It is for this reason that the panel examined
confidentiality within a context.

MHPS refers to confidentiality on four occasions.
(Section | para. 31) “The Case Investigator: ...

must ensure that safeguards are in place throughout the investigation so that breaches
of confidentiality are avoided. Patient confidentiality needs to be maintained.”

This appears entirely reasonable within the context of an investigation.

(Section Il para 39) “Employers must maintain confidentiality at all times and should

be familiar with the guiding principles of the Data Protection Act.”

As Section Il is concerned only with exclusion and restriction of practice and, in this

context, again appears reasonable.

(Section V para 4.) “On referral to OHS, ... Confidentiality must be maintained by all
parties at all times.”

As this section is devoted to health matters, the confidentiality of a patient’s personal

health information applies.

Given that there have been developments in areas of the law on data protection and
governance provisions regarding transparency of process the panel is conscious that
provisions regarding contextual and qualified confidentiality need to be both
proportionate and more specific and not operate in such a way as to be obstructive to

the fair and reasonable operation of any due process.
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A further legislative requirement not referenced by INI is under “The Health and
Personal Social Services (Quality, Improvement and Regulation) (Northern Ireland)
Order 2003, which introduced the duty of quality and 34.— (1) Each Health and
Social Services Board and each HSS trust shall put and keep in place arrangements

for the purpose of monitoring and improving the quality of—
(a)the health and personal social services which it provides to individuals; and
(b)the environment in which it provides them.”

The INI gave specific recommendations in relation to the conflict between patient

safety and confidentiality.

The legal opinion sought from the inquiry on retention of complaints material in light of
GDPR and other legal requirements concluded “There is a specific obligation to
investigate concerns raised by patients or staff; and to record the details of what steps
are taken. Our starting point is that any information raising legitimate concerns about
patient safety is entitled to be retained for so long as it may be relevant to the protection
of patient safety. In general terms, this is likely to be for so long as the relevant clinician
remains in practice and treating patients. The Inquiry Panel strongly agrees. If patient
safety is to be paramount and trends are to be identified, then relevant clinical

complaints’ material should be retained throughout a doctor’s career.

It was universally acknowledged by all witnesses to the Inquiry, that patient safety
should be the paramount concern and the standard by which governance and systems

are assessed.

Critical information at key times was not passed on to the Belfast Trust by the Ulster
Independent Clinic. The information may have altered the outcome of an earlier

investigation under MHPS, then being conducted in the Belfast Trust”.

The INI noted (Para 61 Volume 1) The over-reliance on confidentiality norms poses
real challenges for the evaluation and governance of clinical practice and for any

retrospective analysis such as that conducted by the Inquiry.

" https://www.legislation.gov.uk/nisi/2003/431/contents
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INI Recommendation 16 - The NI Department of Health should ensure that the
confidentiality dimension of the MHPS process is always subordinate to patient safety

considerations.

INI Recommendation 17 - The NI Department of Health should review paragraph 39
of MHPS and issue guidance on the appropriate balance between confidentiality for

the clinician and safety for the patients.

INI Recommendation 18 -The NI Department of Health should oversee the
establishment of a group to consider the balance between the fair treatment of
clinicians and the safety of patients under MHPS. The group should focus on reducing
the complexity of processes and re-evaluating the degree of confidentially. The group
would benefit from input from appropriate experts to include Human Resource

expertise and Medical Directors.

INI Recommendation 18 has been achieved by the establishment of the Independent
Review of MHPS.

Recommendation 5 - Current and future replacement processes must include
an initial consideration of a concern that affects an individual’s performance
whether this arises from a potential conduct, capability or health issue and
should involve a screening process. This screening should be part of day-to-
day management and should help inform what if any action is required,
including whether there is a conduct, capability or health issue or a combination

of these.

Recommendation 6 — If at the conclusion of the screening process, a clear
course of action has not been determined from the information gathered, Terms
of Reference should be drafted for a subsequent investigation. A case manager

and case investigator should be appointed at this stage.

The Terms of Reference for an investigation must be shared with the practitioner
before the investigation commences. Any information shared with the
investigator must also be shared with the practitioner. The investigation report
must address and answer the Terms of Reference and be evidence based. The
investigation report prepared should set out the context and situation and the

findings considered within a band of reasonable responses given these factors.
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The practitioner must be given a copy of the report to enable them to comment
on any matters of factual accuracy before the report is finalised.

Recommendation 7 — Current and future replacement processes must be fair,
open and transparent with the practitioner and the practitioner should be made
aware of the initial concern and information available at the outcome of the initial

screening process and be given the opportunity to respond.

Recommendation 8 — Employing organisations should identify individuals to
contribute to a dedicated pool to support processes (predominately
investigations) within individual organisations. Case managers and case
investigators must have dedicated time identified and receive on-going training
aimed at maintaining a range of up-to-date knowledge, skills and experience.

Recommendation 9 — The justification for any referral to another party must be
recorded and should only happen when there is clear evidence that it is
necessary to do so to protect the safety of patients, staff or public and or the

efficiency of HSC services and the practitioner should be informed of this.

Recommendation 10 - Information must be shared with the doctor’s RO and the
RO must be kept informed of investigations and/or questions raised regarding
a doctor’s fitness to practise. Where there are serious concerns raised about a
doctor’s practice and it is known that the doctor has additional scope of work
outside of the primary employing authority, there should be a discussion with
the other employing/contracting organisation followed by appropriate

information sharing.

Recommendation 11 — If the assessment of the concern indicates a risk to the
practitioner and or service and an exclusion or restriction is put in place these
arrangements must be reviewed at least every 28 days and the rationale for
either maintaining the exclusion/restriction or revoking/amending must be

recorded.

Recommendation 12 - Any relevant timescales specified in the relevant policy
must be reasonable, promote timeliness and consider foreseeable delays. Any
delays should be recorded together with the justification for it. The practitioner

must be informed at the earliest opportunity.
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Recommendation 13 - Confidentiality should not impinge on patient safety
aspects or the utilisation of information, but good information governance
should be adhered to, and awareness should be raised on ways of achieving

this. The personal data guardian should be consulted as appropriate regarding

qualified confidentiality.
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4.4 Finding 3 — Roles & Responsibilities and Rights of those involved in the MHPS
process.

441 Roles within MHPS

The Terms of Reference required the review panel to consider the roles specified
within the MHPS process. As covered previously, the “designation of roles” (section I,
paras 7-9) is at odds with “action when a concern first arises”. The review panel is of
the view that this is premature as appointment to the roles specified should only occur
in the context of a formal investigation (Section |, para. 8) and not during the pursuit
of routine management. This requirement may also be at odds with organisational
arrangements and individual roles, and it is questionable whether a document
purporting to be a “framework” should be prescribing individual designations. Whilst
this may have been valuable in 2005, when governance (especially clinical
governance) was much less developed, it is highly questionable now. In addition, in
2005, the 17 “HPSS provider” trusts were much smaller organisations than now, when
a wider range of sufficiently senior staff are available to undertake these roles.

The individuals that may have a role in the process are summarised below:
4411 The role of the Chief Executive

MHPS states that for the Chief Executive “all concerns must be registered with the
CE” which would result in the most senior official in the organisation being advised of
all concerns regardless of their seriousness. This is wholly disproportionate, not least
because of the breadth of the CE’s responsibility, but also as the Panel's survey
illustrated, the majority of cases handled “informally” (and a percentage of those
handled formally) result in no further action. In any case, the inconsistency with which
informal cases are recorded suggest that adherence to this element was patchy at
best. A further specified role of the Chief Executive is “should a formal investigation

be required, must ensure that the following individuals are appointed,”

The designated Board member — “fo oversee the case to ensure that momentum is
maintained and consider any representations from the practitioner...” This requirement
may be at odds with the generality of the role which is largely around assuring the
accountability of the executive of the organisation.
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Case Manager — ‘this is the individual who will lead the formal investigation. The
Medical Director will normally act as the case manager but he/she may delegate this
role.” This may reflect the relatively small size of the then 17 trusts. Similarly, for the
Case Investigator “the individual who will carry out the formal investigation and who is
responsible for leading the investigation into any allegations or concerns, establishing
the facts, and reporting the findings to the Case Manager ...should, where possible,
be medically qualified” it is questionable whether a framework should be specifying
such roles and whether it is necessary for the role to be conducted by a member who
is ‘medically qualified’ when the matter under consideration may be related to conduct.
In addition, limiting these roles to medical professionals, given the impediments set

out earlier in this report only compound challenges associated with capacity.

It is the view of the panel that the roles identified in the framework are ‘over specified’
and this gives a false assurance for example that the Board (Chief Executive and NED)
have management oversight of cases. The Chief Executive and the NED’s role should
be of oversight and governance and not operationally focussed. Notifications of
individual cases to the Board should be reserved for the most serious issues or those
with a risk of coming to the attention of the public or are already in the public domain.

4412 The role of HR

MHPS states “the Director of HR ‘s role will be to support the Chief Executive and the
Medical Director.” The nature of this support is itemised throughout the document;
involvement in the appointment of the case manager, a case investigator, the need for
a formal investigation, advising the Medical Director (as case manager) on the course
of action following completion of the case investigator’s report, being a member of the
case conference to decide on formal exclusion, advice on appropriate action when a
practitioner is subject to criminal charges, to normally act as the contact point for
appeals, contribute to course of action following occupational health assessment.

4413 Case investigator

Aside from capacity and capability issues dealt with earlier, there are a variety of
reasons why someone may be an inappropriate case investigator for example there
may be a clear conflict of interest (not simply that the investigator knows or trained

with the subject of the investigation)
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The independence of investigators is also important. The term independence can be
used as a sword and shield in equal measure and very often the subjectivity of the
term can be extended to such an extent that it becomes virtually impossible to find or
appoint an independent investigator. In a small jurisdiction such as Northern Ireland
and an even smaller health community there are invariably instances whereupon
everyone “knows” everyone else. This should not be deemed as the basis for recusal
or refusal of investigators on the grounds of lack of independence and as such conflicts
of interest must be real as opposed to perceived before alternate arrangements are

sought.

The Labour Relations Agency guidance on conducting an employment investigation
addresses this issue [page 7], “an employment investigator may find his/her integrity
being questioned from the outset and as such it is almost an occupational hazard
which can be countered by the individual conducting the investigation in a
professional, objective, timely manner and demonstrating consistent honesty and
integrity throughout the process.” and suggests: “A basic principle of investigation
integrity is to ensure that the investigator has no connection with those subject to the
investigation, thus using a manager from a different department to conduct the
investigation is quite a normal approach. In smaller organisations such arrangements
may not be possible, and an investigation may need to be conducted by a supervisor
or manager who may have a connection but is required to be professional and

objective in his/her handling of the investigation.”
4414 Case Managers

MHPS set out that the medical director should be the case manager, and this seems
incongruous and unnecessary if, as has been demonstrated by case statistics, the
majority of cases relate to the behaviour of employed doctors and dentists. In light of
a regionally applicable dignity at work policy, the review panel believed that the case
manager role would be more appropriate for a member of HR staff given there is no

obvious reason to limit the role to a medically qualified individual.

MHPS also refers to the case manager as the sole decision maker. Current good
practice principles are that decision making should not rest with a sole individual and
that membership of decision-making groups should comprise a minimum of three
members and should be diverse.
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4.4.2 Accompaniment & Representation

The right to be accompanied is derived from Article 12 of the Employment Relations
(NI) Order 1999'2 and is applicable to workers and employees in Northern Ireland
alike. The right was expanded upon in 2004 and applies if the individual is required or
invited by his employer to attend a disciplinary or grievance hearing, and where the

individual reasonably requests to be accompanied at the hearing.

The key issue is that the right to accompaniment at a statutory level is applicable to
hearings, which is a grievance or a disciplinary, as opposed to investigatory meetings

which are the pre-cursor to a hearing.

MHPS stipulates in paragraph 30 that “... at any (our emphasis) stage of this process
— or subsequent disciplinary action — the practitioner may be accompanied to an
interview or hearing by a companion...” and from here lists the various individuals who

may act as an accompanying individual.

This clearly goes over and above the requirements of the law and as such is a gloss
on the legal right both in terms of when the right can be invoked (i.e. — a forum other
than a hearing) and who can act as the accompanying individual (i.e. - a union

representative or work colleague).

In the public sector in Northern Ireland the lines between accompaniment and
representation often become blurred due to ignorance of the law, the lack of precision
in the collective agreement, uncertain custom and practice or indeed casual

management of the process.

In many cases the paper may not reflect the practice and the provision in the final
sentence in paragraph 30 regarding “...the companion may be legally qualified but he
or she will not be acting in a legal capacity...” has been effectively dismissed as a
construct by the judiciary in cases spanning back many years now and reflects a dated
and discredited provision that exemplifies the accompaniment versus representation

conundrum.

Based on the material presented to the panel on this right it is apparent that regarding
MHPS its intention and operation differ and that it contributes to an adversarial

2 https://www.legislation.gov.uk/nisi/1999/2790/contents/made
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atmosphere and is often a staging post towards litigation rather than a mechanism for
moral support. It is also felt that the inclusion of this at an early stage is
counterproductive to the process and can cause escalation and unnecessary delays

if not managed appropriately by case managers or case investigators.

The purpose of the investigation process is to elicit facts to inform the decision-making
process. These facts need to come directly from those who are subject to or withesses
to the subject matter at hand. Thus, when the investigating officer puts a fact-finding
question directly to the individual they should provide an answer. If the answer is
provided by the representative (who was not present or witness to the events forming
the line of questioning) then this demonstrates the problem of where accompaniment
merges into de facto representation thereby undermining the basis of a proper

investigation.

The simple legal demarcation between the two concepts turns on the ability to answer
questions on the member’s behalf despite the question being put directly to their
member. The legislative purpose is to provide a mechanism of moral support as
opposed to speaking on behalf of in an adversarial manner and as such sight of this

seems to have become lost.

This may be due to the process of collective bargaining whereupon employee
representative groups such as trade unions may seek to “gold-plate” a right in a well-
intentioned provision, but which results in unintended operational consequences that

often serves to stymie the process.

Based on the experience of the operation of the MHPS process, clarity regarding when
someone can be accompanied and when they can be represented needs to be
provided. Making provision for either in the investigation process has proved
counterproductive especially given that the statutory right applies to hearings. New
arrangements should ensure that these rights appropriately support the practitioner at
the appropriate juncture in the process and that they are not counterproductive to

advancing the case in a fair, timely and open manner.
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4.4.3 Support

4.4.3.1 Absence of mention of support for practitioner

There is no stated recognition that being subject to these procedures (whether formal
or informal) can prove stressful for the individuals concerned and others. There is no
mention at any place of support for the practitioner in terms of their general well-being,
other than when a health issue has been identified. Sources of internal and external
support need to be communicated clearly. One suggestion worthy of development
was a colleague providing informal support. It could be argued that the first source of
support should be within the organisation itself, this could be a colleague identified by
the practitioner themselves who is willing and able to provide moral support to the

practitioner.

These may also support more positive engagement with the practitioner.

This failing can be met by the role of HR as outlined in the recommendation below.
4.4.3.2 Support and advice available to employing organisations.

The review panel heard that the support and involvement from the Practitioner
Performance Advice Service had been crucial and employing organisations had been
able to secure valuable advice which was welcomed in supporting the management
and resolution of cases under MHPS. The review panel also noted that the PPA can
also provide independent advice to the practitioner, although it was evident from
stakeholder feedback that this is not widely known. The review panel heard that the
GMC Employer Liaison Advisor is accessible to discuss referral thresholds and to

advise the Responsible Officer on an as and when basis.

Conversely however, some stakeholders expressed a lack of rapid support for case
managers and felt that better support is needed for the RO. These comments
indicated to the review panel that the system would benefit from an increased
awareness of the expert advice available to those managing concerns.

Recommendation 14 — The Case Manager should be the most appropriate
person to manage the case and the role should not be limited to a clinician. The
CM must be responsible for the drafting of Terms of Reference for
investigations, receiving and reporting on the management of the case and

preparing reports for consideration by the relevant decision-making group.

55

——
| —



They must also provide the practitioner with an update on their case every 28
days (even when there is no update). They must play no part in decision making

on the case.

Recommendation 15 — HR should nominate a named point of contact between
the practitioner and the employer, and they should signpost the practitioner to
health and wellbeing services (internal and external). The HR point of contact
must make contact with the practitioner every 28 days for a health and well-
being check.

Recommendation 16 - HSC Employing organisations should acquaint
themselves with where they can seek either advice or services that might help
with an assessment of the presenting concern and this should be extended to

where the practitioner can be signposted to.

Recommendation 17 — The relevant policies on managing the performance
concern must provide clarity on the parameters and circumstances that allow
an employee to be accompanied and the circumstances as to when they can be
represented as making provision for either right in the investigation process has
proved counterproductive especially given that the statutory right applies to
hearings only. Arrangements should ensure that these rights appropriately
support the practitioner at the appropriate juncture in the process and that they
are not counterproductive to advancing the case in a fair, timely and open

manner.

Recommendation 18 — All decision making should be carried out by a panel; this
is for both the screening stage and other stages of decision-making. It does not
need to be the same panel for each stage. Panels should be drawn from
individuals who have had no prior involvement in the matters to be considered.

Good practice suggests a panel should consist of no less than a three-members.

Recommendation 19 — The RO must be kept informed of issues that arise about
a doctor’s fithess to practise.
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4.5 Finding 4 — Oversight, Governance & Accountability

Governance is “the system by which an organisation directs and controls its functions

and relates to its stakeholders”. In other words, the way in which organisations:

e manage their business.
e determine strategy & objectives.

e go about achieving these objectives.
4.5.1 Governance

The Department has produced a Framework Document (2014) to meet the statutory
requirement placed upon it by the Health and Social Care (Reform) Act (NI) 20093,
The Framework Document describes the roles and functions of the various health and
social care (HSC) bodies and the systems that govern their relationships with each
other and the Department.

The Health and Social Care (Reform) Act (Northern Ireland) 2009 (“the Reform Act”)
provides the legislative framework within which the health and social care structures
operate. It sets out the high-level functions of the various HSC bodies. It also provides
the parameters within which these bodies must operate and describes the necessary
governance and accountability arrangements to support the effective delivery of health

and social care in Northern Ireland.

Each HSC Trust also has a statutory obligation to put and keep in place arrangements
for monitoring and improving the quality of health and social care which it provides to
individuals and the environment in which it provides them (Health and Personal Social
Services (Quality, Improvement and Regulation) (NI) Order 2003).

'3 https://www.legislation.gov.uk/nia/2009/1/contents
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The Framework Document describes the various lines of accountability and how they
are exercised at different levels within the HSC system. The key performance and

assurance roles and responsibilities are encompassed in the domains of:

e Corporate Governance
e Quality
e Service delivery.

e Service improvement.

Some key principles underpin the overall approach to holding the HSC system to

account:

Whilst the Department retains overall accountability for HSC performance, each HSC
body is locally accountable for its organisational performance across the four domains
and for ensuring that appropriate assurance arrangements are in place. This obligation
rests wholly with the body’s board of directors. It is the responsibility of boards to have
systems and procedures in place to identify and manage the performance of their staff
and to manage emerging issues at a local level in the first instance. As part of its
continuous improvement cycle, Boards would be expected to be able to demonstrate
learning from their activity and in part this would be derived from considering their own
metrics and by comparing their metrics with a similar size organisation to identify

variance and to derive learning accordingly.

The review panel agreed that the availability of timely and accurate metrics is a
prerequisite to good governance and organisations must be able to collect and record
data to create visibility in this area of work. As previously noted, recording of data in
support of these ends is inconsistent at present.

MHPS has a focus on responsibility in terms of roles, but this is not matched or linked
with accountability and is hindered by issues that have hampered MHPS since its
inception in terms of poor role clarity within those responsible roles.

Governance, since the development on MHPS in 2005 has gone through radical
change and has seen significant step improvements within the HSC in terms of
oversight methodologies in every arena from risk register compilation through to the

handling of serious adverse incidents (SAl's) and many systems in between.
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This feeds into the issues surrounding the lack of capacity and capability within HSC
employing organisations and the blurring of lines of accountability to address issues

such as the management of the process and poor-quality investigations.

MHPS implies there is a detailed and thorough governance and oversight structure
because there is an explicit requirement to escalate to the highest level in the
organisation. In reality however, there is no day-to-day governance and oversight of
how a case is managed through the system and brought to a timely and appropriate
conclusion with no explicit accountability of actions taken/not taken by the Board or

the Department.

The panel is cognisant that MHPS is a 2005 document that lacks the necessary
governance rigour of a 2024 fit for purpose process and as such falls short of the

current requisite standards of governance.

Performance, conformance and accountability of the processes should be supported
by the statistics — Policies, such as Regionally applicable dignity at work need to be
measured using appropriate governance metrics to ensure for example that

completion timeframes and investigation protocols are consistent.
4.5.2 Non-Executive Director

MHPS whilst genuine in original intention does not reflect modern governance
practices in the public sector in Northern Ireland. Indeed, the lack of governance
architecture around MHPS is perhaps one of its great frailties as demonstrated by a
clear lack of accountability at all levels of involvement throughout the operation of
MHPS.

MHPS cites the role of the Non-Executive Director (NED) as being, inter alia, “... to
oversee, maintain momentum, consider representations on the investigation or
exclusion...” Stakeholders and the panel alike see this role as nebulous at best given
that NEDs should not have a functional role in such an operational process for a variety
of reasons ranging from disproportionate/inappropriate level of engagement through

to potential for process contamination.
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The code of conduct for Non-Executive Board Members & code of accountability for
board members of health & social care bodies (2022)' states:

[Para 12] non-executive board members are appointed by the Minister for Health, to
bring an independent judgement to bear on issues of strategy, performance, key
appointments, and accountability, through the Department, to the Minister and to the

local community.

In addition, they undertake specific functions agreed by the board including an
oversight of staff, relations with the general public and the media, participation in
professional conduct and competency enquiries, staff disciplinary appeals and
procurement of information management and technology. Their exercise of such

functions should be in a non-executive capacity.

For someone at directorial level to have operational involvement regarding de facto
appeals over process and procedure as well as an oversight role and seeming ability
to “move the process along” seems entirely misplaced and at odds with contemporary

good governance and having appropriate role clarity and necessary firewalls.

This role seems confused with that of process manager (as opposed to an individual
case manager) and as such this speaks to the lack of clarity and disconnect between

operational and managerial levels of process responsibility.

The panel was of the view that this needs to be addressed by more comprehensive
and modern governance assurance mechanisms which are fit for modern purpose in

the HSC or any other part of the Northern Ireland public sector.

Effective data collection, management oversight and routine reporting mechanisms
will fill this gap and support organisation’s boards to fulfil their responsibilities in this

area and their accountability to the Department.

The panel heard that NEDS were not trained sufficiently to provide adequate oversight
of complex investigations or equipped to robustly challenge and, similarly to case
investigators and case managers, the infrequency of cases rendered them unfamiliar
with what good looked like. It was noted that NEDs involved in the USI were unaware
of how they could interact with management to provide either challenge or support for

™ https://www.health-ni.gov.uk/sites/default/files/publications/health/doh-code-conduct-
accountability-hsc-bodies.pdf
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the process. Others believed that the role of the NED was underutilised and that more
could be achieved through an extension of NEDs involved in the oversight and

assurance process.
4.5.3 Levels of Accountability

Allied to the shortfalls in governance architecture the panel recognised that MHPS has
in the main operated in isolation since 2005 and without the recognised governance
methodologies to support its continuation. The net effect of this is that the review panel
considers that it has lost its prominence and now lacks accountability both in terms of

functionality and hierarchy.

This issue pervades through every level of accountability and is accompanied by other
issues such as flaws in day-to-day management and appraisal processes whereupon
greater integration with other regulatory and local policy development would have
enabled issues such as poor behaviour or conduct to have been identified and nipped
in the bud. Such timely intervention could have led to early modification of behaviour

rather than a formal process.

The panel is cognisant that some may perceive the differential between functional
responsibility and accountability as splitting hairs but the outcomes of many MHPS
processes analysed by the panel show recurring themes especially around the

process being an amalgam of functions not underpinned by accountability.

To this extent the panel wish to ensure that there is purposeful distinction between —
role clarity, functional responsibility and assigned accountability provided for in any

process which may supplant MHPS.

During the review the panel was reminded that employing organisations are not
required to provide routine reporting to an external body of the numbers or time taken
to manage a concern let alone the outcome and likewise there is no accountability
when delays occur. Feedback provided during the Urology Services Inquiry confirmed
that witnesses considered that there should be ‘external supervision’ associated with

the MHPS processes.
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4.5.4 Department of Health oversight

The review panel found that there is a lack of accountability at different junctures not
only within the HSC employing organisations but also between the HSC employing
organisations and the Department.

The fact that the role of the Department in the operation of MHPS only really becomes
apparent when they are required, under paragraph 30 regarding the exclusions
process, to be kept informed of exclusion extensions speaks of this gap and the lack

of governance architecture and detachment that exists between the two.

Based on the feedback the panel received from the individual HSC employing
organisations it is apparent that there are significant divergences in practices between

them in and around MHPS and this impacts on approach and outcome accordingly.

This information was not held centrally by the Department and as a result the
Department was neither able to “take the temperature” of MHPS nor make provision

for consistency of approach across the HSC employing organisations.

The panel is conscious that this issue may not be unique to MHPS and as such there
may be an argument that this is an employment matter for each of the HSC employing
organisations to deal with accordingly. However, when looked at through the lens of a
Serious Adverse Incident (SAl) or retrospectively via a public inquiry where MHPS
played a significant part, there is a clear need for a departmental level oversight

mechanism to exist and be interrogated accordingly.

Recommendation 20 - HSC employing organisations should be able to
demonstrate effective internal governance protocols which are consistent with
NI HSC principles with oversight and clear lines of accountability. These should
include standardised provisions regarding role clarity and be predicated on
contemporary governance protocols in use in other parts of the public sector in
Northern Ireland.

Recommendation 21 — Regional templates should be developed and uniformly
adopted to record a data set of all performance concerns raised and the
management and disposal of it.
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Recommendation 22 - Reports should be provided to the Board of the
employing/contracting organisation on a quarterly basis detailing metrics and

themes.

Recommendation 23 — HSC employing organisations should be required to
submit an annual report to the Department, which should include, activity

figures, outcomes and lessons learnt.

Recommendation 24 - HSC employing organisations should review their record
retention policies to ensure that they are retaining information such as
complaints and issues relating to a doctors/dentist’s practise for the duration of
their medical/dental working career and ensure this complies with GDPR

provisions.

63

——
| —



5.0 Conclusion

The review process engaged with a broad range of organisations who have used the
MHPS framework at an operational or management level on a regular basis. It
engaged with practitioners who had been the subject of an MHPS process and
experienced firsthand how the framework had been applied in the management of
their case. It further engaged with organisations that provide support and advocacy
for practitioners involved in such processes. These stakeholders were unanimous in

their view that the MHPS process was outdated and not fit for purpose.

In stepping back from the Framework itself, the panel found it challenging to
disentangle how much of the issues raised are a product of what is written, including
the rationale for treating doctors and dentists separate to any other healthcare
employee, or the extent to which the framework is applied within the context of the
organisational culture. Indeed, the review panel questioned how much is a reflection
that MHPS, simply put, no longer fits with the current landscape of governance and

regulatory reform.

Irrespective of the causation and along with the opinions offered by other parallel
review panels and inquiries the MHPS review panel agreed with stakeholders that
MHPS is no longer fit for purpose and that new arrangements (in some form) are

necessary.

The review panel was mindful that the Terms of Reference 14 and 15 required it to
‘produce a draft revised version of the MHPS framework’ and ‘produce guidance to
support operation of the framework across HSC.” During the course of its work, the
panel agreed that the fulfilment of these two Terms of Reference would be in direct
conflict with the recommendations that it had drawn up and that are set out in the
preceding paragraphs. If these recommendations are accepted and implemented,
these in and of their own would provide a solid foundation for HSC to develop capacity,
capability, and confidence in managing concerns consistently in a fair, open and
proportionate manner and establish appropriate reporting to support robust
governance and accountability.
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51 Benefits of Acceptance and Implementation of Recommendations

In the years that MHPS has been in operation, experience, from whatever quarter it is
drawn, has demonstrated that there exist some fundamental shortcomings in the
procedure which were exposed by their application to various sets of facts. Despite
the associated negativity it is vital to draw upon the experience and lessons learned
regarding how a reformed approach can help in terms of — ease of use, clarity over
interpretation, interaction with other policies and other benefits such as those listed
below:

e Greater consistency in the application

e Equity

e Timeliness

e Improved capacity and capability

¢ Positive impact on well-being

e More open, just, and transparent process

e Improved trust within the process

52 Further considerations

If the recommendations within this report are accepted the Steering Group may also

wish to consider the following proposals:
5.2.1 Implementation

MHPS was issued under a Departmental Direction in November 2005. The Direction,
required employing organisations to “notify the Department of the action they have
taken to comply with the framework by 31 January 2006.”

At the time of issue there was no statement of the specific actions required and no
requirement from employing authorities to make any subsequent declaration of actions
taken, nor any follow up seeking such declarations.

This lack of precision in process may have contributed to subsequent issues with the
application of MHPS and as such should be avoided in the development and
implementation of future procedures for the management of concerns regarding

doctors’ and dentists’ performance.
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5.2.2 Immediate action

In the short term, the Department should issue uniform guidance to employing
authorities on its expectation on the application of MHPS. The guidance should be a

clear statement of principles covering.

e As detailed in recommendation five, the current processes must include an
initial consideration of a concern that affects an individual’s performance
whether this arises from a potential conduct, capability or health issueand
should involve a screening process. This screening should be part of day-to-
day management and should help inform what if any action is required,
including whether there is a conduct, capability, or health issue. This should be
implemented immediately.

e The clear intention to deal with concerns regarding medical and dental
practitioners’ performance through routine day to day management in the first
instance, in the expectation that this will inform an agreed course of action in
the majority of cases.

e Line managers should have access to support from within the organisation to
meet this expectation.

e These cases should be adequately documented (stating the specifics of the
concern, its source(s), information accessed to inform next steps, a conclusion

and options on next steps) even when the decision is to take no further action.

In parallel with investigating the concern and from the outset, consideration must be
given to the potential impact on patient safety and a separate report should be
prepared setting out the potential safety concern(s), how best these can be mitigated,
and the practitioner’s view, and if the mitigations involve restrictions of their practice.

This approach is broadly in line with the Assessment stage set out in the HSC wide
Regional Disciplinary Policy and Procedure. Indeed, sections 1 -7, could be
considered generic and applicable to any concern. This should allow the fulfilment of
the clear statement in paragraph 5 of the introduction to MHPS “Local conduct

procedures will apply to all concerns about the conduct of a doctor or dentist.”
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In addition:

A further necessary principle therefore is that local conduct procedures will
apply to all concerns about the conduct of a doctor or dentist from the outset.

All HSC employing authorities should adopt consistent principles on how to
manage concerns as already used by two employing organisations pending the

introduction of revised arrangements.

Finally:

A process and guidance document should be developed for how mid-process
cases are dealt with during the transition period.

5.2.3 Employing authorities

Employing authorities must:

Identify individuals from requisite backgrounds to support line managers in
informal/day-to-day management/screening of reported performance concerns.
Identify/appoint individuals from requisite backgrounds to develop appropriate
expertise in handling cases both in support of local line managers and in
contributing to a regional resource which conducts performance/employment
investigations. Such individuals would require dedicated time set aside for this
activity, regular and repeated training in good practice of investigations and
working knowledge of application of related procedures.

All HSC employing organisations should ensure that the current Regional
Disciplinary Policy and Procedure is adopted and implemented.

Begin the development of HSC wide regional capability and health procedures

that are applicable to all HSC staff.
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6.0 Recommendations

The following recommendations are made to support the delivery of new procedures
across the HSC for the handling of concerns for all HSC employed staff to include
doctors and dentists who are currently subject to MHPS. Where concerns are referred
to in this report, these are concerns that relate to an individual’s performance (whether
these arose within the workplace, or occurred outside the workplace that might affect
their performance or standing within the workplace) which might arise from their
conduct, capability, or health (or a combination of these)

If recommendations one to four below are accepted and implemented these would

replace the existing MHPS framework.
6.1 The purpose of MHPS
Recommendation 1

Medical and Dental practitioners should be subject to the same HR policies that

address performance concerns applicable to other HSC employees.
Recommendation 2

The Regional Disciplinary Policy and Procedure should be amended to include
Medical and Dental staff from the initial raising of a concern. Its universal adoption by

all HSC employing organisations should be mandated by the Department.
Recommendation 3

The Regional Disciplinary Policy and Procedure should be used as a template to
develop a separate regional document to address capability issues which applies to
all HSC staff including medical and dental staff and its universal adoption by all HSC

employing organisations should be mandated by the Department.
Recommendation 4

The Regional Disciplinary Policy and Procedure should be used as a template to
develop a separate regional document to address health related performance issues
which applies to all HSC staff including medical and dental staff and its universal
adoption by all HSC employing organisations should be mandated by the Department.

——

68

'



6.2 The MHPS Process
Recommendation 5

Current and future replacement processes must include an initial consideration of a
concern that affects an individual’s performance whether this arises from a potential
conduct, capability or health issue and should involve a screening process. This
screening should be part of day-to-day management and should help inform what if
any action is required, including whether there is a conduct, capability or health issue

or a combination of these.
Recommendation 6

If at the conclusion of the screening process, a clear course of action has not been
determined from the information gathered, Terms of Reference should be drafted for
a subsequent investigation. A case manager and case investigator should be
appointed at this stage.

The Terms of Reference for an investigation must be shared with the practitioner
before the investigation commences. Any information shared with the investigator
must also be shared with the practitioner. The investigation report must address and
answer the Terms of Reference and be evidence based. The investigation report
prepared should set out the context and situation and the findings considered within a
band of reasonable responses given these factors. The practitioner must be given a
copy of the report to enable them to comment on any matters of factual accuracy

before the report is finalised.
Recommendation 7

Current and future replacement processes must be fair, open, and transparent with
the practitioner and the practitioner should be made aware of the initial concern and
information available at the outcome of the initial screening process and be given the

opportunity to respond.
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Recommendation 8

Employing organisations should identify individuals to contribute to a dedicated pool

to support processes (predominately investigations) within individual organisations.

Case managers and case investigators must have dedicated time identified and
receive on-going training aimed at maintaining a range of up-to-date knowledge, skills

and experience.
Recommendation 9

The justification for any referral to another party must be recorded and should only
happen when there is clear evidence that it is necessary to do so to protect the safety
of patients, staff or public and or the efficiency of HSC services and the practitioner

should be informed of this.
Recommendation 10

Information must be shared with the doctor’s RO and the RO must be kept informed
of investigations and/or questions raised regarding a doctor’s fithess to practice.
Where there are serious concerns raised about a doctor’s practise and it is known that
the doctor has additional scope of work outside of the primary employing authority,
there should be a discussion with the other employing/contracting organisation

followed by appropriate information sharing.
Recommendation 11

If the assessment of the concern indicates a risk to the practitioner and or service and
an exclusion or restriction is put in place these arrangements must be reviewed at
least every 28 days and the rationale for either maintaining the exclusion/restriction or

revoking/amending must be recorded.
Recommendation 12

Any relevant timescales specified in the relevant policy must be reasonable, promote
timeliness and consider foreseeable delays. Any delays should be recorded together

with the justification for it. The practitioner must be informed at the earliest opportunity.
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Recommendation 13

Confidentiality should not impinge on patient safety aspects or the utilisation of
information, but good information governance should be adhered to, and awareness
should be raised on ways of achieving this. The personal data guardian should be

consulted as appropriate regarding qualified confidentiality.

71

——
| —



6.3 Roles & Responsibilities and Rights of those involved in the MHPS process.
Recommendation 14

The Case Manager should be the most appropriate person to manage the case and
the role should not be limited to a clinician. The CM must be responsible for the drafting
of Terms of Reference for investigations, receiving and reporting on the management
of the case and preparing reports for consideration by the relevant decision-making
group. They must also provide the practitioner with an update on their case every 28
days (even when there is no update). They must play no part in decision making on

the case.
Recommendation 15

HR should nominate a named point of contact between the practitioner and the
employer, and they should signpost the practitioner to health and wellbeing services
(internal and external). The HR point of contact must make contact with the practitioner

every 28 days for a health and well-being check.
Recommendation 16

HSC Employing organisations should acquaint themselves with where they can seek
either advice or services that might help with an assessment of the presenting concern
and this should be extended to where the practitioner can be signposted to.

Recommendation 17

The relevant policies on managing the performance concern must provide clarity on
the parameters and circumstances that allow an employee to be accompanied and the
circumstances as to when they can be represented as making provision for either right
in the investigation process has proved counterproductive especially given that the
statutory right applies to hearings only. Arrangements should ensure that these rights
appropriately support the practitioner at the appropriate juncture in the process and
that they are not counterproductive to advancing the case in a fair, timely and open

manner.
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Recommendation 18

All decision making should be carried out by a panel, this is for both the screening
stage and other stages of decision-making. It does not need to be the same panel for
each stage. Panels should be drawn from individuals who have had no prior
involvement in the matters to be considered. Good practice suggests a panel should

consist of no less than three-members.
Recommendation 19

The RO must be kept informed of issues that arise about a doctor’s fitness to practise.
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6.4  Oversight, Governance & Accountability of MHPS
Recommendation 20

HSC employing organisations should be able to demonstrate effective internal
governance protocols which are consistent with NI HSC principles with oversight and
clear lines of accountability. These should include standardised provisions regarding
role clarity and be predicated on contemporary governance protocols in use in other
parts of the public sector in Northern Ireland.

Recommendation 21

Regional templates should be developed and uniformly adopted to record a data set

of all performance concerns raised and the management and disposal of it.
Recommendation 22

Reports should be provided to the Board of the employing/contracting organisation on

a quarterly basis detailing metrics and themes.
Recommendation 23

HSC employing organisations should be required to submit an annual report to the

Department, which should include, activity figures, outcomes and lessons learnt.
Recommendation 24

HSC employing organisations should review their record retention policies to ensure
that they are retaining information such as complaints and issues relating to a
doctors/dentist’s practise for the duration of their medical/dental working career and
ensure this complies with GDPR provisions.
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Appendix A

Independent Review Panel Pen Profiles

Dr Paddy Woods — Review Panel Chair

Dr Paddy Woods is a former Deputy Chief Medical
Officer for the Department of Health. He joined the
Department in 1992, having previously trained in
general practice. Initially, he held the remit on
general medical practice and maternal and child
health. In 1998, he took on the role as the
Department’'s Adviser in Medical Staffing and
Development. In May 2010, He became Deputy
Chief Medical Officer, subsuming his former role and
taking overall responsibility for areas of safety and quality and medical advice more
generally until his retirement.

Manda Copage

Manda provides expertise and independence to
healthcare organisations who are managing
performance concerns, grievances or appeals
relating to healthcare professionals. She is a skilled
and experienced case investigator; case reviewer
and case manager having undertaken extensive
work in this area at an operational level, a national
policy development level and national advisory level
since 2006. She has practlcal experience of working in NHS primary, community and
secondary care, and working with the independent sector, including Crown
Dependency organisations, defence medical services and HMP healthcare.

She has chaired and been a member of various professional performance decision
making groups and since 2013 has trained thousands of staff (line managers, decision
makers and chairs of panels) on all aspects of managing concerns that arise in the
healthcare setting. She brings with her a wealth of knowledge and insight into this field
having worked for more than five years as a senior adviser for the Practitioner
Performance Advice Service (formerly the National Clinical Assessment Service)
providing specialist advice across the UK and Crown Dependencies on the Performers
List Regulations, Responsible Officer Regulations and Maintaining High Professional
Standards. She continues to work with the Advice Service as an associate.
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In addition to her expertise in the management of healthcare professionals, she now
chairs employment disciplinary, grievance and appeal panels and sits on school
governor exclusion panels.

She is also National Head of Professional Standards and Performers Lists for NHS
England

Mark McAllister
Mark is currently the Director of Employment

Relations Services for the Labour Relations
agency.

Mark has been with the Labour Relations Agency
for 20 years working in all frontline services as well
as the corporate services side of the organisation.
Mark was appointed Director of Employment
Relations Services in May 2019.

Prior to joining the Agency Mark was a legal

academic and a regional trade union negotiator in
the further and higher education sector from 1995
—2000. He is an experienced mediator, author and
contributor to employment law publications and a
regular speaker on the employment law circuit in
Northern Ireland.

Mark has worked in a variety of voluntary capacities such as community mediation
and is a former Chair of Community Restorative Justice Ireland. In addition, Mark has
held the post of Northern Ireland Convenor of the Chartered Institute of Arbitrators and
the Chair of the Governance Institute (NI) Branch.

Mark has a variety of formal academic qualifications including a master’s degree in
law and public administration. He is a member of CIARB and a Fellow of the
Governance Institute (ICSA) as well as holding memberships in the Employment
Lawyers Group (NI) and the Industrial Law Society.
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Glossary of Terms

Appendix B

ALB Arm’s Length Body

CE Chief Executive

Cl Case Investigator

CM Case Manager

DB Designated Bodies

DoH Department of Health

GMC General Medical Council

HPSS Health and Personal Social Services (now known as HSC)
HR Human Resources

HSC Health and Social Care

INI Independent Neurology Inquiry

MDO Medical Defence Organisation

MHPS Maintaining High Professional Standards
NCAS National Clinical Assessment Service

NED Non-executive Director

NHS National Health Service

NIMDTA Northern Ireland Medical and Dental Training Agency
PPA Practitioner Performance Advice

PSNI Police Service of Northern Ireland

RO Responsible Officer

RQIA Regulation and Quality Improvement Authority
SAl Serious Adverse Incidents

SAR Subject Access Request

usl Urology Services Inquiry
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Stakeholder List

Appendix C

Stakeholder Group

Organisations within Group

Representatives

HSC Organisations

Belfast Health and Social Care Trust

Business Support Organisation

Departmental Legal Services

Northern Health and Social Care Trust

Northern Ireland Ambulance Service

Northern Ireland Blood Transfusion Service
Northern Ireland Medical Dental Training Agency
Public Health Agency

Southern Health and Social Care Trust
Strategic Planning & Performance Group

The Regulation & Quality Improvement Authority
Southeastern Health and Social Care Trust
Western Health and Social Care Trust

Board Members

HR Directors

HR Management

Medical Directors

Medical Management

Postgraduate Dean

Responsible Officers

Head of Legal Services

Controlled Drug Accountable Officers

Indemnity Organisations

Medical Defence Union
Medical Protection Society

Medical and Dental
professionals who have been
subject to MHPS investigations

All medical and dental professionals who had
been subject to MHPS since 2016

32 individuals invited and 15 engaged

NHS Organisation

Mersey Care

Executive Director of Workforce

PPA

Regulatory Organisations

General Dental Council
General Medical Council

Royal Colleges

Royal College of Anaesthetists

Royal College of Emergency Medicine

Royal College of Obstetricians and
Gynaecologists

Royal College of Paediatrics and Child Health
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Royal College of Pathologists

Royal College of Physicians

Royal College of Physicians and Surgeons of
Glasgow

Royal College of Physicians Ireland
Royal College of Physicians of Edinburgh
Royal College of Psychiatrists

Royal College of Radiologists

Royal College of Surgeons Ireland

Royal College of Surgeons of Edinburgh
Royal College of Surgeons of England
The Royal College of Ophthalmologists

Trade Unions

British Dental Association
British Medical Association
Hospital Consultants and Specialists Association

Union officials
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Review of MHPS

Initial Stakeholder
Engagement
Questionnaire

Employing
Organisations
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Section 1 Organisational Response — Data Collection

1

Your Name

2

Your organisation

Your role in the organisation

The Review Panel intend to conduct face to face
engagement with stakeholders in the autumn. The
engagement, while focusing on the operation of
MHPS, will likely also cover the management of
medical and dental staff and human resource
management issues more generally.

Please advise who within your organisation would be
best placed to meet with the panel for this in-depth
discussion. This can be more than one person.

Please also advise of contact details and roles of the
nominees that you propose.

It is hoped to carry out the face-to-face engagement
during week commencing 25" September.

Please indicate if any of the dates that week would not
be suitable for your organisation for this engagement




Section 2 - Experience of the operation of the INFORMAL approach to Maintaining High
Professional Standards

2016

2017

2018

2019

2022

How many investigations adopting the informal
approach were commenced in each of the following

CALENDAR years

How many were:

Medical

Dental

Breakdown of
investigations by Grade

Training Grade

SAS Doctor/Dentist

Consultant or equivalent

Other (please detail)

How many investigations
were completed within
the following time
periods;

4 weeks

1-3 months

3-6 months

6—12 months

Remain uncompleted

Of the informal
investigations how, many
fell into the following
categories.

Behavioural/Misconduct
only

Clinical capability only

Health only

Behavioural/misconduct &
Clinical capability

Behavioural/misconduct &
Health

Clinical capability & Health

Behavioural/misconduct &
Health & Conduct

Of the informal
investigations that were
completed, how many
resulted in.

(where more than one
outcome resulted, please
count each separate
outcome)

No further action

Referral to occupational
health service no further
action

Referral to occupational
health service and further
referral

Referral to a conduct
panel

Referral to a clinical
performance panel

——
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Referral to GMC or GDC

In your experience of informal investigations under MHPS, what factors cause delays in
completing the process?

How might such delays be avoided or mitigated?

——
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Section 3 - Experience of the operation of the FORMAL proceedings under Maintaining High
Professional Standards

2016

2017

2018

2019

2022

How many formal investigations were commenced in
each of the following CALENDAR years.

How many were:

Medical

Dental

Breakdown of
investigations by Grade

Training Grade

SAS Doctor/Dentist

Consultant or equivalent

Other (please detail)

How many investigations | 4 weeks
were completed within
the following time 1-3 months
periods;
3-6 months
6—12 months
Remain uncompleted
Of the formal Behavioural/Misconduct

investigations what were
the concerns raised

only

Clinical capability only

Health only

Behavioural/misconduct &
Clinical capability

Behavioural/misconduct &
Health

Clinical capability & Health

Behavioural/misconduct &
Health & Conduct

Of the formal
investigations that were
completed, how many
resulted in.

(where more than one
outcome resulted, please
count each separate
outcome)

No further action

Decision by a conduct
panel

Consideration though
health procedures

Decision by a clinical
performance panel

Referral to GMC or GDC

In your experience of formal procedures under MHPS, what factors cause delays in completing

the process?

——
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How might such delays be avoided or mitigated?
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Section 4 - Experience of exclusion under Maintaining High Professional Standards

2016 | 2017 | 2018 | 2019 | 2022

1 How many exclusions were commenced in each of the
following CALENDAR vyears.

2 | How many were: Medical

Dental

3 | Breakdown of exclusions | Training Grade

by Grade
SAS Doctor/Dentist
Consultant or equivalent
Other (please detail)
4 | How many exclusions 4 weeks

were discontinued within

the following time periods | 1-3 months

3-6 months

6—12 months

Remain in place

5 | In your experience of exclusions under MHPS, what factors lead to lengthy/indeterminant
exclusions?

6 | How might lengthy/indeterminant exclusions be avoided or mitigated?

——
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Section 5 - Experience of the involvement of NHS Resolution’s Practitioner Performance Advice
(PPA) under Maintaining High Professional Standards

2016 | 2017 | 2018 | 2019 | 2022

1 In how many cases (whether at informal or formal
stage) did you seek advice from the PPA in each of the
following CALENDAR years

2 | How many were: Medical

Dental

3 | Breakdown of exclusions | Training Grade
by Grade

SAS Doctor/Dentist

Consultant or equivalent

Other (please detail)

4 | What was the nature of Purely advisory
advice

Facilitated mediation

Clinical Performance
assessment

Behavioural Assessment

Action Plan/Return to
Work

5 In how many cases was the intervention from PPA
helpful in bringing the case to a prompt and
satisfactory conclusion?

6 What were the issues where PPAs involvement did not facilitate a prompt and satisfactory
conclusion?

7 | How might such issues be avoided or mitigated?
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Appendix E
MHPS Review

Overview

Thank you for your response and for expressing an interest in engaging with the
Review Panel which, as you are aware, has been established to carry out a review
into Maintaining High Professional Standards (MHPS).

The Review Panel consider the perspective of those Medical and Dental
professionals who themselves have been subject to the MHPS process as
important, given the specific insights and experiences you will have arising from
your involvement in the process.

We have devised this short questionnaire to aid in the gathering of your experiences.
Please note that Section 1 of the questionnaire will only be viewed by the Project
Team and is for data collection purposes only. The review panel will not have access
to this information.

The remaining Sections 2 — 8 provide you with the opportunity to relay your
experiences of and opinions on the overall process and framework. These responses
will be anonymised and will be viewed only by the Project Team and Review Panel.
All responses will be treated with the utmost confidentiality.

Please note once again that the Review Panel is not in a position to consider
the final outcome of your case, nor the actions of individuals involved in your
case. It is an opportunity for you to provide the review panel with your
experience of the overall process and the MHPS Framework.

Following the analysis of the responses the Review Panel may consider seeking
further information from you and if this is the case, the Project Team will contact you
viathe email address provided to make the appropriate arrangements.

We will accept responses up until 5pm on 6th December 2023. If you require any
further information regarding this exercise, the Project Team can be contacted via
emailon the following address: mhpsreview@health-ni.gov.uk. This email address
should also be used if you require a copy of this questionnaire document in an
alternative format, or language other than English, as these can be made available
on request.

Thank you again for agreeing to provide input to this important review and we look
forward to hearing from you and receiving your valuable insight into the current
MHPS process.

89

——
| —



Section 1 Your information

1 What is your name?
Name (Required)

2 What is your email address?
Email (Required)

3 What was organisation at time you were subject to the MHPS process
Organisation (Required)

4 What is your grade?
(Required) (please select the most appropriate answer by deleting the ones that
do not apply)

Training Grade

SAS Doctor/Dentist
Consultant or equivalent
Other (please detail below)

[ ]
5 Are you still employed by the organisation where you were the subjectof the
investigation you refer to below?
(Required) (please select the most appropriate answer by deleting the ones
that do not apply)
Please select only one item

e Yes (please go to Q6)
e No (please go to
Q7)

6 What is your current employment status within the organisation where

the MHPS process was invoked?
Please select only one item (please select the most appropriate answer by deleting
the ones that do not apply)

e Employed and working.

e Employed but currently off work.

e Employed and working in a different role following MHPS
investigation.

e Other (please detail)

7Your current working status
Please select only one item (please select the most appropriate answer by
deleting the ones that do not apply)

Resigned and working clinically elsewhere within HSC.

Resigned and working clinically elsewhere within independent sector.
Retired and not working clinically.

Retired and working clinically elsewhere within independent

sector.

——
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e Other (please detail)

Section 2 - The MHPS Process

8 Have you been subject to more than one MHPS investigation?
(Required) (please select the most appropriate answer by deleting the ones that
do not apply) Please select only one item.

e Yes (please go to Q9)
e No (please go to Q10)

9 If you have answered yes to Q8, please provide the calendar year ofeach
MHPS investigation.
For the remainder of the form please use your most recent experience.

10 In what year did you become aware you were the subject of the MHPS
process? (Required)

11 How soon after the concerns were raised, were you made aware you wae
subject to an MHPS investigation? (Required)

12 How were you made aware?
(Required) (please select the most appropriate answer by deleting the ones that
do not apply)
Please select only one item
e Verbal communication
e Verbal communication followed by written
communication.
e Written communication
only

13 Which process did you go through? (Required) (please select the most
appropriate answer by deleting the ones that do not apply) Please select only
one item.

e Informal only

e Formal only

¢ Informal then formal

[ ]

14 Which category did your investigation fall into? (Required) (please select
the most appropriate answer by deleting the ones that do not apply) Please
select only one item.

e Behavioural/Misconduct only

Clinical capability only

Health only

Behavioural/misconduct & Clinical capability

Behavioural/misconduct & Health

Clinical capability & Health

Behavioural/misconduct & Health & Conduct

15 How long was the full MHPS process from start to finish? (Required)

——
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(please select the most appropriate answer by deleting the ones that do not
apply) Please select only one item.
e 4 weeks
1-3 months
3-6 months
6—12 months
12 months + (please state length below)
Remains uncompleted
16 Did the process come to a conclusion? (Required) (please select the most
appropriate answer by deleting the ones that do not apply) Please select only
one item.
e Yes
e No

17 If the process was not able to be concluded, were you informed why?
(Required) (please select the most appropriate answer by deleting the ones
that do not apply) Please select only one item.

e Yes
e No

Section 3 — Temporary Restrictions

18 Were you subject to temporary restrictions on your practice? (Required)
(please select the most appropriate answer by deleting the ones that do not
apply) Please select only one item.

e Yes
e No (if not please move to Q21)

19 Were you advised as to the reason for the temporary restrictions (please
select the most appropriate answer by deleting the ones that do not apply)
Please select only one item?

e Yes
e No

20 What temporary restriction was placed on your practice? (please select
the most appropriate answer by deleting the ones that do not apply) Please
select only one item.

e Restriction of some clinical duties

e Restriction of all clinical duties

e Required to provide undertakings e.g. regarding practice
elsewhere.

e Temporary exclusion from the workplace

e Other (please specify below)

Section 4 — Absence during the MHPS process

21 Were you absent from work during the MHPS process (other than forprearranged
annual leave or CPD) (Required) (please select the most appropriate answer by
deleting the ones that do not apply) Please select only one item?
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e Yes (please go to Q 22)
e No (please go to Q23)

22 If you were absent from work during the MHPS process, please indicate the
reason why (you can choose more than one option) (please select the most
appropriate answer by deleting the ones that do not apply) Please select only one
item.

e Exclusion
e Sick absence
e Other reason (please specify below)

23 Were you subject to an exclusion either an initial immediate exclusionor a
formal exclusion? (Required) (please select the most appropriate answer by
deleting the ones that do not apply) Please select only one item.

e Yes (please go to
Q24)

e No (please go to
Q31)

24 Were you advised as to the reason for the exclusion? (please select the most
appropriate answer by deleting the ones that do not apply) Please select only
one item.

o Yes
e No

25 Were you subject to more than one exclusion during the same
investigation? (please select the most appropriate answer by deleting the ones
that do not apply) Please select only one item.

e Yes
e No

26 The framework states that during the informal stage an ‘initial’ immediate
exclusion should be limited to the shortest feasible time and in no case
longer than 4 weeks. How long did your exclusion last &7 (please select the
most appropriate answer by deleting the ones that do not apply) Please select
only one item.

4 weeks

1-3 months

3-6 months

6—12 months

12 months + (please state length below)

Remains in place

27 During this period of exclusion, the framework states that the practitioner
should be given the opportunity to state their case andpropose alternatives
to exclusion. Where you provided this opportunity to propose alternatives to
exclusion? (please select the most appropriate answer by deleting the ones
that do not apply) Please select only one item.

e Yes (please go to Q28)
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e No (please go to
Q30)

28 What alternatives to exclusion did you ask for? (please select the most
appropriate answer by deleting the ones that do not apply) Please select all
that apply.

o further training

o referral to occupational health

o referral to the NCAS with voluntary restriction
e Other (please specify below)

29 If you answered yes to Q27, what alternatives that you asked for atQ28 did
the employer agree too? (please select the most appropriate answer by
deleting the ones that do not apply) Please select all that apply.

o further training

o referral to occupational health

o referral to the NCAS with voluntary
restriction

e Other (please specify below)

30 If you were formally excluded how long did this exclusion last? The
framework states normally there should be a maximum limit of 6 months
exclusion, except for those cases involving criminal investigations of the
practitioner concerned. (please select the most appropriate answer by deleting
the ones that do not apply) Please select only one item.

e 4 weeks

1-3 months

3-6 months

6—12 months

12 months + (please state length below)

Remains in place

Not formally excluded.

Section 5 — Support during the process

31 Did your employer offer you support through the process? (Required)
(please select the most appropriate answer by deleting the ones that do not
apply) Please select only one item.

e Yes (go to question 32)
¢ No (go to question 33)

32 If you were offered support through the process by your employerwhat
form did this take? (150-word limit)

33 What improvements could be made to the support that was offered by
your employer? (150-word limit) (Required)

Section 6 —- Employment after MHPS Process

34 Following the conclusion of the MHPS process did you continue orreturn to
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work for the same organisation? (Required) (please select the most
appropriate answer by deleting the ones that do not apply) Please select only
one item.

e Yes (please go to Q35)

¢ No (please go to Q36)

35 If you continued to work for the same organisation following the conclusion
of the MHPS process, did you stay for more than 3months? (please select
the most appropriate answer by deleting the ones that do not apply) Please
select only one item.

e Yes
e No

36 If you left the organisation, was it due to the MHPS process? (please select
the most appropriate answer by deleting the ones that do not apply) Please
select only one item.

e Yes
e No

Section 7 — Overall process
37 MHPS is predicated on the need for specific arrangements to address
performance concerns in medical and dental practitioners employed by
trusts/ALBs. Do you think there is a need for a process specific for
medical/dental practitioners or is it possible/desirable/feasible for the
process to be subsumed into one for HSC staff as a whole? Please
comment (150-word limit) (Required)

38 Our feedback to date suggests blurring between the informal and
formal elements of the process with rapid (and possibly unwarranted)
escalation into formality. Was this your experience and do you haveany
thoughts on this? Please comment (150-word limit) (Required)

39 What do you perceive to be the issues with the current investigation
process as applied in your circumstance? Please comment (150-word
limit) (Required)

40 What improvements could be made to the current investigation
process? Please comment (150-word limit) (Required)

41 What do you see as the failures of the current document? Please
comment (150-word limit) (Required)
Section 8 — Further Comments

42 Other comments you may wish to make regarding the MHPS process.
(150-word limit) (Required)
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Appendix F.1
Previous Reviews

Review of MHPS 2011-2013 (First Review)

The first review of MHPS started in July 2009. The basis for the review was part of the
Confidence in Care programme, led by the Department. The reason for the review at
that time Medical Directors were feeding back that the process was ‘clunky’ and took
too long, as it allowed legal representation for doctors at an early stage of the process,

which caused significant delays in addressing the concern.

It had been the intention of the then Confidence in Care Programme to revise the
document that would reflect the changes to medical regulation, namely the role of the

Responsible Officer and the implementation of a system of Revalidation.

The first review was taken as an opportunity to update the MHPS document, refine the
processes and guidance, incorporating lessons learnt from implementation of the
current procedures, and from recent events. Suggested amendments were follows,
Clarification over the treatment of adverse incidents; An update on good investigation
practices; Updated definitions of roles and responsibilities in MHPS; and Clarification

on steps in the MHPS decision-making process.

The legal opinion of 29/3/11 from Paul Epstein QC was available to the reviewers at
the time'>. It was a legal opinion that was provided to the then Department of Health
in England in respect of its MHPS document. It discusses the following questions: Is
MHPS automatically part of medical professionals’ contracts of employment;
Unfairness in the Employment Tribunal: Unfair Dismissal Claims; Particular parts and
paragraphs of MHPS and Employment Tribunal fairness and Interim Relief. If these
issues were of note to the English Department of Health and its version of MHPS, then
these would also have been issues for consideration in respect of the Northern Ireland

version.

The key aims of the first review was to:

'S http://www.cloisters.com/news-pdf-downloads/maintaining-high-professionallstandards-in-modern-
nhs-2.pdf
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Incorporate the learning from those who have used the processes and guidance

in HSC organisations.

e Develop the guidance element of the framework to ensure it was fit for purpose,
clear to follow and compliments existing organisational policies.

e Highlight the need to ensure robust recording when addressing concerns
including decision made and how they were reached.

e Stress the importance of reviewing investigations at key intervals; and

e Ensuring that measures required to protect patients and the public are

considered at the commencement and throughout an investigation, and

reviewed to ensure they still address identified risks.
The review did not result in a final, published revised version of MHPS.

Review of MHPS 2018 (Second Review)

The second review commenced following a letter from the then HR Director at the
Belfast Trust to the Department highlighting that the practical application in parts had
become increasingly more difficult with the result that cases were taking an inordinate
and unacceptable amount of time to progress. Trusts were then asked to provide the
Department with an indication of the issues with the document and responses were

received from 4 organisations. No further work was carried out on the review.

The overall aim of the second review was that it was felt that it was important that
Trusts can take quick, effective and appropriate action when there are serious
concerns about a doctors’ performance or conduct. Confidence and trust in the
capability and conduct of medical staff must be at the heart of everything that the HSC
do. The second review found that the findings of Mr Justice O’Hara’s report of the
Inquiry into Hyponatraemia related Deaths'® only serve to emphasise this. MHPS
therefore needed to be reviewed urgently to ensure that remained an absolute priority
and the aim should be for a procedure that is succinct, easy to interpret and
proportionate to encourage frequent use for quick, early corrective or conclusive

action.

'8 https://www.ihrdni.org/inquiry-report.htm
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The following tables are a summary of the issues, improvements required and observations that were noted during the first and

second reviews.

The Purpose
Status of document e The remit of MHPS was felt to be an issue, this centred on the coverage of the document in terms
of which professional groups were considered to be in scope. It was pointed out that it did not
include independent practitioners such as General Practitioners for example 90% of NI dentists
are independent contractors.

Separate process for e acceptance by HSC Trusts of rotational Trainees involved in disciplinary processes.
doctors and dentists
Structure of document e aneed for User-friendliness of the document.

¢ A need for Consistent terminology

e The current revision of the framework was too long and should focus on the formal and informal
processes, investigations and roles and responsibilities.

e Separate section on managing concerns in relation to trainees would be helpful given potential
for lack of clarity in relation to role of Employer and that of the Deanery & Responsible Officer.
Issues arose where the Deanery may have difficulty in securing a placement for a Trainee when
there are concerns about his/her performance.

e framework is cumbersome with too many people involved and too many layers which means the
process is very lengthy & complex.

e MHPS is almost 50 pages long makes the document far too prescriptive to act as a framework
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The Process

Formal v informal

A need for Clarification on the content around formal and informal MHPS processes.

The need to define the use of the word investigation throughout the document. May imply formal
process when at the beginning of the process we are trying to establish the facts in relation to the
concern raised.

Timescales

Timescales in Framework require revision as often not achievable in practise.

The experience of MHPS investigations is that they are generally much longer than the
suggested 4 weeks, given often the complexity and necessity to gather suitable evidence
including patient records and seeking witness statements. The review panel at the time
considered if there was anything that could add flexibility here whilst maintaining the importance
of completing it as quickly as possible — to avoid Trusts running the risk of possibly being
criticised for taking much longer than 4 weeks.

Timescales are dotted throughout the document in the context of investigations, exclusions and
panels which require line by line attention and often are totally unachievable. This is also
problematic when it is set within the context of the enormous list of senior officers required to
participate, particularly on capability and appeal panels with multiple external members required.

Overlap of policies

There was a need to highlight the importance of organisational policies for performance
management of all employees e.g. disciplinary, capability, health and describe their relationship
to the Framework.

Capacity

Importance of good management skills is crucial when addressing concerns, perhaps a need for
training of senior clinicians in this area when Framework finalised.

It is important to have appropriately skilled investigators who have sufficient time to undertake
the investigation. It was felt this was crucial to ensure timescales were met and that practitioners
who had been excluded where able to return to practice (if appropriate) as soon as possible. The
importance of separating investigation from decision making should be clearer in the Framework.
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Roles & Responsibilities and Rights of those involved in the process

Roles in general

definition of the specific role of the Medical Director required clarification as they may be
required to sit on a decision-making panel at a later stage.

the role of NCAS needs to be clearer and defined.

There was a degree of ambiguity in relation to roles and responsibilities when commencing an
investigation and subsequent action if required. The role of the Medical Director/Case Manager
needed clarification; when should they be intimately involved in cases and when they should be
made aware? Their role in relation to decision making is crucial, as is the obligation placed on
them to accept and act on the findings of an investigation.

Some of the case law around doctors and MHPS makes reference to the independence of
panels and the review panel considered if there should be further guidance around this to protect
Trusts.

Clarification of the role is needed especially of the role of NCAS and on the role of the Case
Investigator when the Trust Disciplinary process is initiated. Normally the Investigating officer is
also the presenting officer at the disciplinary hearing however under MHPS, the Case
Investigator is purely a fact-finding role. Trusts felt they were unsure if the presenting officer
should then be the Case Manager?

Accompaniment and
Representation

Issues in relation to representation needed to be addressed, including the consequences of
delay arising from early legal representation.

the review team found that as soon as an investigation was launched the doctor would contact
the MDU (often directed by the BMA). The MDU would almost always engage with solicitors who
will immediately start a chain of correspondence directly with the Trust HR Manager on the case.
Although the doctor would be accompanied at hearing by the MDU, the representative is simply
presenting the case on behalf of the solicitors. Therefore, in reality the doctor is legally
represented from the outset, with solicitors generating a lot of correspondence directly with the
HR Managers throughout the investigation. As Trusts don’t generally involve their own legal
advisors at an early stage in cases (unless warranted), this correspondence often has to be
responded to by (non-legal) HR Manager working with the case investigator on the case.

The MHPS framework entitles the doctor to be accompanied by a Friend — but it was felt this
was fairly vague/broad and it would be helpful if further guidance around the definition of a
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‘friend’ was provided as currently it could cover just about anyone provided, they were not being
paid for their assistance. Therefore, further clarification on this, even confirming they cannot be

paid would be helpful for the revised document.

The inclusion of legal representation throughout the process is also out-with what is afforded to
all other NHS employees. Again, the entitlement to professional legal representation throughout
leads to many cases being delayed and disrupted by solicitor letters and legal argument.

102 J

—




Appendix F.2
Inquiries

Independent Neurology Inquiry

The establishment of an Independent Inquiry was announced by the then Permanent
Secretary of the Department of Health in May 2018. The then Minister for Health,
Robin Swann, converted the Independent Neurology Inquiry to a Statutory Public
Inquiry on the 11 December 2020. The Inquiry Panel carried out an independent
statutory inquiry of an inquisitorial nature. The report of the Independent Neurology
Inquiry!” was published on the 21st of June 2022 and included a total of 76
recommendations. A number of recommendations identified in that report directly
related to MHPS and to how the HSC more widely deals with the raising and

investigation of concerns surrounding an individual’s clinical practice.

Of particular note is the conclusion of the ‘Independent Neurology Inquiry: Report June
2022. Volume 3’8 paragraph 13.45(iii), page number 196, that “The intricacies of the
Maintaining High Professional High Standards (“MHPS”) procedures make dealing
with doctors in difficulty a more cumbersome process than should be the case.” This
finding clearly chimes with some of the issues that had been raised in the reviews that

were begun by the Department in 2011 and 2018.

Afurther challenge noted by the INI was that the present informal process within MHPS
was considered to be opaque which led to different doctors taking different approaches
to investigation. The INI also considered that the present balance of the procedure is
weighted towards the protection of the doctor and in the confidentiality of the process

rather than patient safety.

The Independent Neurology Inquiry Panel recorded its view that reform of the existing

MHPS procedure is long overdue.

7 https://www.neurologyinquiry.org.uk/
'8 https://www.neurologyinquiry.org.uk/sites/ini/files/IN1%20Final%20Report%20-%20Volume%203%20-
%20June%202022.PDF
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Recommendations

The Inquiry made three specific recommendations (recommendation 16-18) to the

Department in relation to MHPS.
The recommendations were:

Recommendation 16: The NI Department of Health should ensure that the
confidentiality dimension of the MHPS process is always subordinate to patient safety

considerations.

Recommendation 17: The NI Department of Health should review paragraph 39 of
MHPS and issue guidance on the appropriate balance between confidentiality for the

clinician and safety for the patients.

Recommendation 18: The NI Department of Health should oversee the
establishment of a group to consider the balance between the fair treatment of
clinicians and the safety of patients under MHPS. The group should focus on reducing
the complexity of processes and re-evaluating the degree of confidentially. The group
would benefit from input from appropriate experts to include Human Resource

expertise and Medical Directors.

The report also made 2 recommendations in relation to information sharing which the
MHPS review may have an interest in or can provide insight or contribution to. The

Department requested the panels consideration of these:

Recommendation 11: The NI Department of Health should oversee the putting in
place of a formal protocol to assist clarity of understanding and timely sharing of
information between Independent Healthcare Providers and Responsible Officers. The
overriding objective of the protocol should be to enhance patient safety through a

consistent spirit of openness and transparency.

Recommendation 22: The NI Department of Health should issue guidance to
healthcare organisations about the information to be given to patients when a

clinician’s practice is restricted in any way.

The report made four recommendations for healthcare organisations which touch on
the MHPS framework, it is therefore imperative that these are considered as part of

the review to ensure the recommendations continue to be met:
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Recommendation 27: Healthcare organisations should recognise that when it proves
necessary to restrict part of a clinician’s practice, then there may or may not be
implications for other aspects of his/her practice. Healthcare organisations should take
immediate steps to assure themselves that other aspects of the practice are safe, and
if in doubt, should restrict the whole practice until the necessary assurance has been

gained.

Recommendation 28: Healthcare organisations should ensure that in the event of
any form of restriction being imposed on a clinician, the GMC is immediately informed

of that restriction.

Recommendation 41: Healthcare organisations (employers) Boards, or at least one
designated nonexecutive member of a Board, should be made aware of the fact that
a consultant has had their practice partially or wholly restricted. (In some

circumstances this requirement may be met by the MHPS process).

Recommendation 45: Where a healthcare organisation establishes any committee
or group to assist with the management of concerns in relation to a clinician’s practice,
they should ensure that it has clear terms of reference, robust processes and a
widespread understanding of their remit and role. Adequate minutes should be
retained detailing the decisions taken and clearly setting out any action points arising.
If the role of the Commiittee is advisory, then this should be made clear in the terms of
reference, with particular clarity in relation to whom the Committee is advising and
whether, in any circumstances, it has executive responsibility. Any clinician whose
practice is being considered at such a group or committee described above should be

informed and provided with appropriate details.
Confidentiality

On reading the INI report the issues appears to arise predominantly from organisations
and witness representatives citing confidentiality as a basis for not providing material
to the Inquiry (mostly not related to MHPS) and the representatives of Dr Watt
asserting “the MHPS process is confidential”.

There are 7 references to confidentiality in the document. Taking the specifics of para.
39 first — it references and was solely meant to reference the issue of any public

statement regarding a (formal) investigation. The subsequent para. References
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familiarity with the DPA (of course pre-dates GDPR). Other references relate to formal
disciplinary procedures or Occ. Health assessments. Notably, para 38 of section IV
states “Records must be kept, including a report detailing the performance issues, the
practitioner’s defence or mitigation, the action taken and the reasons for it. These
records must be kept confidential and retained in accordance with the clinical
performance procedure and the Data Protection Act 1998. These records need to be
made available to those with a legitimate call upon them, such as the practitioner, the

Regulatory Body, or in response to a Direction from an Industrial Tribunal.”

Urology Services Inquiry

The establishment of the independent public Urology Services Inquiry™ was
announced in a statement by the then Health Minister, Robin Swann, on 24 November
2020. MHPS features in its Terms of Reference, and it has made a number of

observations on the current MHPS framework.

During his statement to the USI, DoH Permanent Secretary Peter May, stated that a
rapid and fundamental review of MHPS must be started and, most importantly,
completed — as soon as possible and as a matter of priority. He also noted that he
would expect a future review of MHPS to consider whether MHPS should be extended
to also include Pharmacists (not just Doctors and Dentists) directly employed by HSC

organisations.

The inquiry was advised of the limited operational role in the application of MHPS that
the Department holds covering only the following issues:

e review of longer-term exclusions (see table on pages 19-20, and paragraphs
30 and 31 on page 19, of MHPS).

e (b). the recruitment and selection of appeals panels in clinical performance
cases (see Annex A of MHPS on page 35); and

e (c). provision of process advice to smaller HPSS (now Health and Social Care)
organisations, where necessary (pages 41-42 of MHPS).

The inquiry held a module on MHPS which completed in June 2023.

19 https://www.urologyservicesinquiry.org.uk/
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The following tables are a summary of the observations that were noted during the USI module.

The Purpose

Structure of

The Framework is cumbersome, difficult to follow and no clear structure.

document e Some specific areas needed to be clarified such as working privately when excluded from HSC
employment.
e there should be a link between the MHPS and SAI process and vice-versa.
The Process
Timescales e Four weeks is not a viable timeframe to conduct and complete and MHPS investigation.
Capacity & ¢ lack of training and this should be included in rewritten MHPS guidance.
Capability

Roles & Responsibilities and Rights of those involved in the process

Roles in general

Confusion and lack of understanding on the duties and areas of responsibilities within an
investigation.

For medics it is time consuming and due to workloads is unrealistic; non-medics find the process
stressful.

The role of co-workers in covering for an excluded clinician should be acknowledged. It is
important to communicate with the team who will need to cover during the absence, and to
advise them of any changes in the excluded person’s role when they return.

Case Investigator

viability of MHPS investigations being conducted by a regional team with MHPS expertise.

Accompaniment and

if the person is legally qualified, they cannot legally represent the respondent, it is perceived as

Representation potentially ‘uncomfortable’ for those conducting the investigation.
Other areas
Culture e The culture existing within Trusts and the scope of the MHPS review that the Department may

wish to consider.
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Appendix F.3

Approach to managing concerns in other jurisdictions.

England

The NI document was modelled on a document titled “Maintaining High Professional
Standards in the Modern NHS"?® which was first issued in December 2003 by the
English Department of Health. The framework consisted of two parts: Part I: Action
when a concern arises; and Part Il: Restriction of practice and exclusion. In 2005
England launched the remaining three parts of the framework covering new
disciplinary procedures for doctors and dentists employed in the NHS. These are: Part
lll: Conduct hearings and disciplinary matters; Part IV: Procedures for dealing with

issues of capability; and Part V: Handling concerns about a practitioner’s health.
Wales

In Wales, their document “Upholding Professional Standards in Wales”' was issued
in 2015. This procedure sets out the approach for addressing concerns about
capability, performance and conduct for all doctors and dentists employed by Local

Health Boards or other NHS organisations in Wales.

It replaced all existing procedures in operation within the Local Health Boards and
NHS Trusts in NHS Wales.

The procedure applies to all practitioners, which covers all doctors and dentists
employed in LHBs or NHS organisations in Wales including those in training and on
temporary, locum or honorary contracts and comprises of five parts:

|.  Action when a concern arises.

II.  Restriction of practice and exclusion from work.
[ll.  Handling concerns about a practitioner’s health.
IV.  The Standard Procedure.

V. Extended Procedure.

20

https://webarchive.nationalarchives.gov.uk/ukgwa/20130123204228/http:/www.dh.gov.uk/en/Publicatio
nsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_4103586
21 https://dhcw.nhs.wales/files/key-documents/policies/workforce-and-organisational-development/all-

wales-upholding-professional-standards-in-wales/ \
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The document advises that all NHS organisations, in their response to performance
concerns, will ensure that due account is taken of the potential relevance of the
practitioner’s health, system failure and the working environment. The application of
the procedure will be considered in conjunction with the relevant organisation’s
incident reporting or investigation systems. Where possible, NHS organisations will
seek to address capability and/or performance concerns through training or other local
remedial action. The organisations will continue to support practitioners in their
professional development, through appraisal, GMC/GDC guidance and other relevant

local or Welsh Government processes.

It states that the role of the Welsh Government (WG) in monitoring the effective
implementation of this procedure will be coordinated through the Workforce and OD
Division and any others as appropriate. Detailed arrangements for practical operation
of this procedure will be notified to employers in NHS Wales directly by the Workforce
and OD Division.

The NHS organisation will ensure that this procedure is operated in a way that does
not discriminate on the grounds of any protected characteristic as defined in the
Equality Act 2010.The NHS organisation will seek to ensure that all those involved in
the operation of this procedure have been appropriately trained, including in particular
those undertaking investigations and sitting on any relevant panels ( which will include

equality training).
4.4.2 Scotland

Scotland do not currently have an MHPS document or similar, though they have
commenced a working group to look at how they manage performance concerns of
doctors and dentists. The following circulars detail how professional conduct or
competence is currently managed in Scotland for medical and dental staff. These are

similar procedures to what MHPS replaced in England and Northern Ireland:

e 1990 (PCS) 8 “Disciplinary procedures for hospital medical and dental staff,

community medicine staff and doctors in public health medicine”?2.

22 https://www.publications.scot.nhs.uk/files/pcs-1990-08.pdf
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e 1990 (PCS) 32 “Disciplinary procedures for hospital medical and dental staff,
community medicine staff and doctors in public health medicine”?3

e PCS (DD) 1994/11 “Disciplinary procedures for hospital medical and dental and
community medical staff"?*

e PCS (DD) 1999/7 “Report of the Short-Life working group on suspension of
medical and dental staff"?°,

e PCS (DD) 2001/9 “Discipline Procedures: Classification of conduct™®

e PCS SGHD/CMO (2013)22 “Suspension of medical and dental staff"?’

2 https://www.publications.scot.nhs.uk/files/pcs-1990-32.pdf

24 https://www.publications.scot.nhs.uk/files/pcs1994-dd-11.pdf
2 https://www.publications.scot.nhs.uk/files/pcs1999-dd-07.pdf
26 https://www.publications.scot.nhs.uk/files/pcs2001-dd-9.pdf
2 httos://www.Dublications.scot.nhs.uk/files/cr{lo-.?ﬁ)a)s-}ZDdf




Appendix F.4
Mersey Care

Mersy Care® has been cited as an exemplar of Just and Restorative cultural reform
and as such the review panel took the time to meet with relevant individuals within
Mersey Care and examine the impact of their approach. The engagement covered
what Just Culture is, why a Just culture is required and the detail on Mersey Care’s
journey and the impact and benefits of a Restorative Just Culture can have on the
HSC.

The goals of Restorative Just Culture are moral engagement; emotional healing;

reintegration; organisational healing and creating psychological safety.

Sidney Dekker

It was noted that in developing a non-punitive culture Learning can only flourish when
responses to mistakes are compassionate; Personal responsibility and professional
accountability drives the organisational learning; It's not about 'blame-free' or being
tolerant of absolutely anything; It's a careful balance of accountability and learning; It
distinguishes between causation and contribution and work done V work imagined; A

prospective outlook rather than retrospective bias is important and individuals and

A just culture accepts nobody's account
as “true” or ‘right” and others wrong...
Instead it accepts the value of

multiple perspectives , and uses them to
encourage both accountability and
learning”
...Sidney Dekker

28 https://www.merseycare.nhs.uk/working-us/our-just-and-learning-culture
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organisations should ask what and how, not who because a bad system will always

beat a good person.

There are benefits for senior leaders, employees, patients the organisation as a whole
and for the policies and procedures by adopting a restorative just culture approach. In
regard to the policies and procedures it means they take a co-produced approach to
their production, issues are reduced in numbers, people are put before the processes,
there is a focused compassionate HR and patient safety systems and processes and
there is a shift in judgemental language.

Mersey Care discovered when a restorative just culture was introduced into their
organisation that disciplinary investigations decreased by 71% from 2016 to 2022 and
disciplinary suspensions decreased by 89% in the same period. Staff also indicated

that they felt safer raising concerns about unsafe clinical practice.
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Appendix F.5
HSC engagement

As detailed in the main report, the review panel collected data, received written submissions and had a deep dive engagement with
HSC organisations. Similar issues and views of MHPS came up in all sessions. It was agreed by all that in 2005 MHPS was welcomed
and relevant at that time. As time has progressed now the general view is MHPS is good on paper but there are some changes

needed especially around the emphasis of protecting patients.

The following tables are a summary of the issues, improvements required and observations that were noted from the written

submissions and the engagement sessions with HSC organisations.

Organisations within Stakeholder Group Range of professions within Stakeholder Group

BHSCT PHA Board Members Medical Management

BSO RQIA HR Directors Postgraduate Dean

NHSCT SEHSCT HR Management Responsible Officers

NIAS SHSCT Medical Directors Controlled Drug Accountable
NIBTS SPPG Officers

NIMDTA WHSCT

The Purpose
Separate process for e worth considering one MHPS process for behavioural issues as core values are the same across
doctors and dentists all staff groups.
e performance is more complex, and capability is difficult to manage and therefore may still need a
regional policy.
e Conduct and capability need to be clearly defined.
e Equity — two-tiered system. Many regulated professions across NHS, why are doctors and
dentists separate?
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The Process

Formal v informal

terms ‘informal’ and ‘formal’ are not the correct language to be using.

informal element being de facto formal, and some have organisations adopted an initial
“screening” element (possibly drawn from regional conduct procedure) as a work-around.

This screening tool/process could be rolled out and would encourage streamlining, prevent
repetition and encourage quick management.

on occasion it was felt there was a level of abuse whereby preliminary enquiries are prolonged.
Early conversations with practitioners are required to maintain high professional standards and to
help prevent escalation with early support.

Early agreed outcomes are needed.

Exclusions/suspension
[restrictions

Because of how doctors work a way to exclude them needs further defined.

It can lead to de-skilling for those who are excluded.

there is an impact on the rest of the team with workload while the staff member is excluded and
also the integration back into the team on their return.

Timescales

a prolonged time is taken and is not acceptable.

it leads to a protracted journey for all involved.

these delays have an impact on the team as a whole as well as the individual.

police involvement can often delay the process as trusts will often wait on the police process
concluding and they have no control over this.

Accountability should be taken for those causing delays on both sides.

those with specific roles within MHPS have limited time and capacity to carry out their role.
Suggestions for revised timescales ranged from 5 weeks to 12 months.

Agenda for Change procedures offer a much simpler and time efficient process.

Notice of 6 weeks for clinicians to attend causes huge delays — this does not marry up with 4
weeks for completion.

Overlap of policies

The problem with the current MHPS lies with dual processes — MHPS and e.g. whistleblowing,
disciplinary & conduct policies, the question needs asked of which one has primacy? This leads
to confusion about how MHPS sits alongside conflict, Harassment and Bullying issues —
especially when involving both medical and non-medical staff.
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e Confusing, as general employment laws apply when ending up in tribunal. Therefore, does the
MHPS process ‘muddy the waters’. Where does it sit with Statutory Dispute Regulations.

Roles & Responsibilities and Rights of those involved in the process

Roles in general

¢ Role clarity around responsibilities is needed.

e a flowchart with clear hierarchy and steps would be welcome within the document.

e there is a lack of experience and knowledge of MHPS and therefore appropriate relevant regular
training is required.

¢ Independent people are needed.

¢ Infrequency of cases means unfamiliarity — merit in having a regional dedicated team who have the
necessary knowledge, skill and experience in MHPS roles, which will also remove duplication
across trusts. Caution was noted however as the employer must retain the overall responsibility.

Chief Executive

e Chief Execs should not be involved.

HR

e The Case Manager and Case Investigator are busy and need HR support.
¢ HR sometimes struggle — as they are not experts on this.

Case Investigator

e Central resource of investigators would remove bias.

e The employer should retain ultimate decision making with regards to suspensions and dismissals
etc. under Statutory Law.

¢ finding an appropriate expert to take part in the investigation with no conflict of interest can take
time.

Accompaniment and

e Legal representation was noted as being an issue especially early on in the process as it can

Representation frustrate the process and prolong it unnecessarily.
e The process allows people to bring along legal representation (who are there to observe only) —
once this happens there is a legal mindset which often hinders a resolution.
Support e Rapid support is lacking but there is support available both internal to HSC and external and would

include: Trade Union Side — also being mindful of a group of doctors who are not members; Within
each Trust there are bespoke Occupational Health arrangements; PPA; GMC; NHS Practitioner
Health Programme; and Doctors and Dentists AA
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Outside of the wellbeing support there needs to be a clear understanding about the expectations of
the process.

e support should be non-judgmental.

¢ medical staff tend to be resistant to seek support proactively.

e Adequate resources are needed for supporting doctors and also those handling the case.
Confidentiality & e The confidentiality rules add complication, whilst other processes require openness and
sharing of transparency.
information

Oversight, Governance & Accountability

NED ¢ not a need for NEDs or Board members to be involved.

It should be a private process - why should doctors and dentists be singled out by being brought to
the Board. Another committee could look at these things.

Other areas

Complexity and
Consistency

Confusion around whether cases should be dealt with under MHPS or not.
a lack of consistency of approach across the region

Culture

early stages of adopting ‘a just culture’ approach which leans towards a restorative and not punitive
attitude.

there is a ‘weaponisation’ of processes, a culture where doctors are afraid to speak out, due to a
fear of being reported/targeted.

Where does it fit going forward within the wider community with an open, just and learning culture.
It must link across to everything that is done.

Should be about learning and education and not punishment — perception of staff is essential.
Good community can help discourage poor behaviour.
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Appendix F.6
Trade Union Engagement

The Review Panel received written submissions and also met with the BMA, BDA and HCSA to gather their insight into the process.
The following tables are a summary of the issues, improvements required and observations that were noted from the written

submissions and the engagement sessions with Trade Union representatives.

The Purpose

Status of document e Well intended document
Separate process ¢ No need for a separate process
for doctors and e Brings in equality issues for separate processes
dentists
Structure of e Needs simplification.
document e Protracted processes
The Process
Formal v informal e ensuring the process is necessary from the outset when a potential issue arises
Timescales e must be timebound and timescales adhered to

e The current timescales are being failed to be met and therefore are not realistic.

e The initial part of investigation should be dealt with quickly and when extensions to deadline are
required then applications should be made for an extension and the individual be part of process.

¢ None of the organisations were able to indicate what they felt the timescales should be.

e Timescales need to be realistic and not too prescriptive as flexibility could be needed in cases
with more witnesses etc or of with cases of greater complexity in general.

Overlap of policies e Significant delays are made over fear of whistleblowing.

o felt by employees that MHPS has been weaponised against employees who raise patient safety
concerns to the extent there is a general perception that if an employee raises an issue, they
become the object of unwarranted Preliminary Enquiries and Investigations.
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Roles & Responsibilities and Rights of those involved in the process

Roles in general

making clear the roles and responsibilities of all involved
ensuring that they are adequately trained.
poor and inconsistent communication

Case Investigator

Finding an appropriate expert with no conflict of interest can take time (NI is limited
geographically).

There is a need for independence within the framework and case investigators.
Use external investigators to prevent delays and improve speed.

Case Manager

Where an internal case manager is used sessions should be included in job planning as
appropriate.

Inexperience of case managers is an issue — they require better training and access to more
immediate support.

Accompaniment and

preferable to keep legal representation out of the informal process as engaging legal

Representation representation can prolong the process and also creates an unnecessarily adversarial tone to
proceedings.

e The legal minimum standard is for accompaniment in a formal grievance or discipline
meeting/hearing and as such the right of representation in an informal process is a collectively
agreed gloss on the law that oftentimes becomes more hindrance than help.

Support e Little or no support
Oversight, Governance & Accountability
Governance e significant issues around the governance architecture
NED e The role of designated board members should be enhanced to ensure they are trained and
equipped to operate as honest brokers in the application of all aspects of the framework.
DoH e Ownership of the policy/framework must rest with the DoH and not individual trusts.

The role and authority of the DoH should be enhanced to include a mechanism for enforcing the
framework and the accountability of trusts.
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Appendix F.7
Engagement with professionals subject to the process

A hallmark of success in any policy is ensuring the member of staff who is subject to the policy feels the process was carried out fairly
and consistently and the outcome was fair and balanced. The professionals who were subject to the process and provided information
to the review team provided consistent reflections on how the process is implemented in Northern Ireland based on their own personal
experiences. The Questionnaire ran from 22/11/2023 to 06/12/2023. 32 were invited to provide their views, submissions were

received from 15 individuals.

The Review Panel identified a number of themes after reading the views and experiences of the individuals. The panel took into
consideration that all the responses came from one Trust and were all of consultant or equivalent grade which could potentially skew
whether the views are representative of all medical staff throughout Northern Ireland who have been through the process or whether
the results reflect more the perceived culture and processes of one Trust or one grade. The panel concluded that as they had heard

similar issues raised through wider stakeholder conversations, they could take the view that the views expressed are representative.
The personal and human impact of the process is not something that is lost on the review panel.

The following tables are a summary of the issues, improvements required and observations that were noted during the noted from

the written submissions from those professionals who have been subject to the process.

The Purpose

Separate process e The majority of cases (69%) were of a behavioural/misconduct nature, this is also backed up with the
for dpctors and evidence supplied by the PPA and the HSC organisations. 94% of all respondents had a
dentists behavioural/misconduct element to their investigation.

e 44% of respondents felt there was a need for a separate process for medical and dental, 31% stated
there was no need and 25% did not have a view.
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Any process needs to be applied fairly and consistently to all staff.

There should be a specialist review that understands the peculiarities of medical decision making but
this is no different than reviewing a staff member who has an unusual or specialist job role.

The process of MHPS is fine, it's the application of the process is the issue.

A separate process is preferable. The individuals subject to these investigations are independent
practitioners and it may not be appropriate to have the same process for all HSC staff.

Subsuming MHPS into one process for all, HSC is dumbing down the extraordinarily long and
arduous training consultants endure to lead healthcare teams.

Non-clinical managers are not qualified to make judgement on clinical matters, but clinical experts are
not employment law experts, and the process must follow all tenants of employment law. The key is
to have the appropriate people investigating as many do not have the knowledge or understanding of
the situation - clinical and non-clinical.

Structure of
document

as the document was written 20 years ago it was outdated and was too long and woolly
Improvements to the document itself would be from getting senior medical/trade union/employment
lawyer inputs in document and reviewing it every five years with engagement from doctors, those
investigated, the PPA, medical defence unions and employment unions.

as there is no guidance/process for the informal/preliminary proceedings and that the document
should contain this and examples.

The Process

Formal v informal

blurring between informal and formal processes.

unclear when informal should become formal and that those responsible for enacting the process did
not seem to understand the difference either.

escalation from informal to formal was a vindictive and unwarranted response.

Terms of Reference for either the informal or formal stage not being issued to those subject to the
investigation.
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Exclusions/suspensi
on /restrictions

63% of respondents had temporary restrictions placed on their practice, 37% did not have any
restrictions placed. Of those who had temporary restrictions placed on their practice, 89% were
informed as to the reason for the temporary restrictions.

Of those who had temporary restrictions placed on them 50% had restriction of all clinical duties
imposed. The other 50% either had leadership roles revoked or they were not allowed to supervise or
have exposure to trainees.

Immediate restrictions were imposed contrary to GMC advice.

Being restricted and not excluded meant there was no obligation on management to formally review
the situation and it was allowed to drag on over years.

Timescales

concerns about the timelines and adherence to the stipulated timelines.
69% took more than 12 months to complete with 6% remaining uncompleted.
Of the ones that took more than 12 months, 40% advised it took between one to two years to
complete, 20% two to three years to complete and 40% three to five years to complete.
The protracted length of time taken for the process can affect health, morale, good working
relationships and working days lost to the organisation.
Improvements to the timescale’s issues were suggested as follows:
o Timescales should be adhered to and enforced by all and compliance to the timescales has to
be a two-way process.
o Attempt to resolve at an informal stage within a week of the event.
o Fine the trust for inappropriate delays.
o Requirement to complete within four weeks as required by statute unless exceptional
circumstances.

Roles & Responsibilities and Rights of those involved in the process

Roles in general

failure by employers to comprehend the damage and trauma they cause with these processes both
professionally and personally to the individuals involved.
Staff involved are not trained appropriately.

HR

Lack of communication

Case Investigator

staff running/investigating the process were not appropriately trained and at times have no experience
in the speciality or clinical matters they are investigating.
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those investigators should have sought advice from those who understand the complex clinical
situations they were investigating, but this failed to occur.

independent panel external to the trust should be established to carry out the investigations.
appropriately trained and have a knowledge of the issues being investigated.

Role of PPA & GMC

an audit of the number of referrals to NHS resolution (PPA) by each HSC Trust must be taken
annually and published (anonymized) for transparency.

PPA could take a more active role in MHPS by contacting the consultant, establishing the facts and/or
factual inaccuracies of their case and take into account the doctors legal rights. If it, then materialised
there is any doubt regarding the validity of the concerns the PPA should pause the proceedings and
inform the Trust the legal basis for doing so.

“Fitness to manage” proceedings akin to “fitness to practice” proceedings to be developed by GMC.

Support

The majority of individuals (75%) were offered support during the process, but this mainly took the
form of being signposted to OHS. All agreed that the support offered needed to be improved.
following improvements on the support offered would make the process a less isolated experience for
this involved:

o Regular, frequent and clear updates and explanations on the process and progress of the
investigation including consistent and regular support from management/clinical colleagues.
An advocate put in place who would act for those under investigation.

Fair and reasonable advice given by employers.

Employer having an understanding of the damage and trauma these investigations can cause.
Behaving humanely instead of bullying emails.

External neutral arbiter being put in place.

Support from somebody other than line manager.

O O O O O O

Confidentiality &

Reason for initiating the process may be unclear and subject to bias.

sharing of Factually incorrect reports.
information

Oversight, Governance & Accountability
Governance process is unregulated.

a need for regular reviews of the process while it is ongoing.
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audits should be carried out and made freely available.
HSC Trusts should be fined if an investigation has been commenced inappropriately.

NED & Board

no oversight of the MHPS Investigation Team by the Executive Board.
Any nonexecutive board members who are involved are inexperienced though on many occasions
there was a failure of the appointed Non-Executive Director to engage or to oversee any concerns

Levels of
accountability

oversight is that is mainly lacking.
failure to provide a completed final investigation report and there was no audit of concerns raised
about the process, nor were the concerns investigated.

a failure to permit or provide the affected clinician with an opportunity to raise concerns about the
MHPS investigation.

Other areas

Complexity and
Consistency

inconsistency in the implementation of the process within the HSC Trusts and some felt the policy was
incorrectly used and weaponised against them and it did not seem to be a fair, open and transparent
process.

Culture e The current MHPS process does not promote the just and open culture everyone wishes to see within
HSC.
e The lack of insight into the effect that the investigation has on staff and the presumption of guilt of the
individual from the outset. It is an adversarial and not focused on learning and development.
Outcomes e 88% of respondents their MHPS process did come to a conclusion though 12% never did. Of those

that didn’t come to a conclusion, 33% were advised why and 66% were not advised the process was
not able to be completed.
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Appendix F.8
PPA Engagement

NHSR is an Arm’s Length Body of the Department of Health and Social Care in
England. It has four key service areas:

e Practitioner Performance Advice: providing advice, support and
interventions in relation to concerns about the individual performance of
doctors, dentists and pharmacists.

e Claims Management: delivering expertise in handling both clinical and non-
clinical claims to members of our Indemnity Schemes.

e Primary Care Appeals: offering an impartial resolution service for the fair
handling of Primary Care contracting services.

o Safety and Learning: supporting the NHS to better understand and learn
from claims; to target safety activity while sharing learning across the NHS.

Practitioner Performance Advice (‘Advice service’) (formally NCAS) was established
in 2001 and is now a service delivered by NHSR under the common purpose to provide
expertise to the NHS on resolving concerns fairly, share learning for improvement and
preserve resources for patient care. It uses national frameworks, guidance, and
standards to underpin and inform its work. The Advice service provide a range of core
services to NHS organisations and other bodies in England, Wales, and Northern
Ireland such as advice, assessment and intervention, education, insights and
healthcare professional alert notices to support organisations to effectively manage
and resolve concerns raised about the practice of individual practitioners. It provides
the Advice service under a service level agreement with the Department of Health in
Northern Ireland. A high-level review of cases supported by Practitioner Performance
Advice in secondary care in Northern Ireland over the last 5 years was provided to the
panel for consideration as context of the work and expertise of the PPA.

Key facts which were noted from this were that between 2018-2023 153 secondary
care cases were opened, the majority of which were from the Belfast Trust. The
majority of cases were male consultants over 45 years old with more than 10 years in

post.

The natures of the cases can be seen in the below diagram, and it can be noted that

cases can have more than one concern associated to them. 65% of all cases had a
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behavioural element reported, 38% had a clinical concern reported and 14% of
cases had a health concern reported.

® Behaviour/Misconduct Concerns
® Clinical Concerns
® Health Concerns

Diagram showing the opened
cases by the nature of the
concern

The NHSR overall view is that the MHPS framework should ensure a timely, fair, and
consistent approach to handling concerns across all organisations, based on the
principles of early intervention and remediation, to help return the doctor or dentist to
safe and effective practice as soon as possible. The consistent use of MHPS also
ensures that organisations are relying on existing precedent and case law, reducing
the risk of litigation. The NHSR believes a national framework supports the promotion
of proportionality, fairness and good practice, strengthening confidence in the process
which improves the quality of the management of concerns. It is expected that local
trust policies and procedures (including those relating to misconduct) complement
MHPS, ensuring that MHPS is used only where the conduct relates specifically to

professional misconduct.

MHPS is underpinned by several key principles which NHSR believe need to remain
important. These are:

e consistency across HSC organisations

e afocus on early, informal resolution and remediation

e clarity about key roles and responsibilities in the process
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e a high threshold for exclusion from work and closer management
e support for staff and access to specialist advice.

e a framework for assurance and oversight.

Whilst the NHSR recognise the need for a framework to manage concerns, they also
feel it is important to emphasise that an effective organisational culture can prevent
concerns arising in the first place. This includes having the right recruitment
procedures, induction, training and support, effective appraisal, line manager training,
inclusion and diversity, freedom to speak up and support for physical and mental health

and wellbeing.

The PPA also provided more detail feedback on the issues they perceived with the
current MHPS processes and gave suggestions for how they might be improved. This
feedback was informed by their extensive experience of supporting healthcare

organisations in resolving performance concerns and protecting patient safety.

The feedback mainly covered the informal resolution and preliminary enquiries, formal
investigations and exclusions, roles and responsibilities and governance

arrangements and a consistent approach to quality assurance.

The PPA are supportive of undertaking a preliminary enquiry and would propose
retaining this as part of the revised process. However, in their experience, a
preliminary enquiry can take a substantial amount of time and as such suggested that
a timescale is included in the document to advise on how long the enquiry should take,
and when a formal decision should be taken. Further to this, where a preliminary
enquiry identifies misconduct, PPA suggested that the organisation moves to enact
their local policy for management of conduct cases. This reflects the view that conduct
that any staff member is capable of should be managed via a local process, whilst
MHPS remains available where the conduct relates specifically to professional
misconduct and therefore it may be helpful to provide a definition of professional

misconduct.

The PPA, where a formal investigation is required, are supportive of the practitioner
having the opportunity to comment in writing on the factual content of the report
produced by the case investigator, as it gives the practitioner the opportunity to

respond and provide any further comments as necessary. They also suggested that
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the use of “informal” and “formal” stages should be removed from the document, as in
their experience, both stages can be perceived as formal in nature by practitioners.
Similarly, reference to “immediate exclusions” and “exclusion other than immediate
exclusion” may also cause similar issues. Instead, the PPA exclusions should be

referred to as a whole.

Under roles and responsibilities, they recommended that the revised document
explicitly states that it relates to doctors in training as it does for any other practitioner.
In the guidance on conduct hearings and disciplinary procedures it does not make
direct reference to doctors in training (which differs from the MHPS in England, which
includes a paragraph encouraging that allegations of misconduct against a doctor or
dentist should be treated initially as a training issue and dealt with via an educational

supervisor).

Finally, the PPA noted that is MHPS refers to a wider management framework which
includes robust governance arrangements and a consistent approach to quality
assurance. This should include arrangements for reporting concerns within the
individual organisation incorporating robust escalation procedures which can also be
used to escalate any concerns or issues in relation to perceived organisational culture.
The PPA recognise that maintaining confidentiality should be maintained as far as
possible however we are of the view that patient safety will always be paramount, and
in some instances, it may be necessary to share information to prevent patient safety
incidents from occurring. Complex issues such as these are never binary, and it is
recognised that each case presents its own challenges. It is therefore suggested that
the MHPS ensures that reference to reporting concerns is to protect patients whilst
also being fair and supportive to the practitioner.
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Appendix F.9

Regulatory Body Engagement

The GMC and GDC provided written submission to the Independent Review panel and the GMC met with the panel to discuss

their thoughts in more detail.

The following tables are a summary of the issues, improvements required and observations that were noted from the written

submissions and the engagement sessions with the Regulatory Bodies.

The Purpose

Status of document

Important that local processes are fair, consistent, and robust.

clarity on the purpose of the current framework and the rationale for having a separate process for
managing concerns about doctors (and dentists) to those for managing concerns about all other
professionals and HSC employees.

unsure if the current framework is sufficiently flexible to deal with emerging concerns.

current framework does not promote and is not explicit about equality, diversity and inclusion
considerations which are required to address the potential for unfairness and bias with its processes.
terminology within the current NI Framework is outdated and does not reflect reforms or innovation in
the system.

Separate process
for doctors and
dentists

If looking at behavioural issues, personal issues, bullying and harassment etc — why would there be a
need for a separate process as these policies should cover all staff.

Clinical concerns may need a separate process.

Concern that a separate policy could isolate doctors from other staff.

With respect to doctors being able to fact check the evidence, it is important to note that other staff in
the HSC do not get a similar right to reply.

perception of unfairness amongst doctors who are subject to processes that are separate to other
Trust employees
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Structure of
document

Need the process to be simplified, clear and transparent from the outset.
framework can be difficult to implement

The Process

Formal v informal

If informal is a conversation and if it is not documented, can it be relied upon later as part of a
formal process.

Many doctors may be concerned that an informal process will automatically lead to a formal
process.

Desire to have a ‘local first’ policy — where possible to address issues without the need for
escalation.

inconsistency across Northern Ireland in terms of when an MHPS investigation is initiated and the
interpretation of what constitutes an informal process seems to differ between Trusts.

Information about when and how to conduct an informal consideration of concerns would promote
openness, transparency and learning and if progression to a formal process takes place, there
should be clear and realistic expectations regarding timeframes for completion with action planning
process that include opportunities to reflect and remediate.

Exclusions/suspension
[restrictions

If clinical, then what measures have been put in place to allow the doctor to return safely?

if a condition is that they can return under supervision etc — then it is dependent on the resources
available in the organisation.

Issue with the medical workforce in NI in terms of numbers — the longer that doctors are unable to
work due to these processes then the greater the impact on them and the teams that they work
with, which then impacts wellbeing and patient safety.

Timescales

Timescales for investigation and decisions are then often extended without clear or realistic
deadlines.

A long-drawn-out process can be a risk to patients and also to Doctors, where there may be an
issue of ‘de-skilling’ if they are excluded for a period of time.

Processes should take place as quickly as possible.
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e Getting staff back to work in a timely manner will enhance patient safety and the impact on staff will
be less harmful.

e Police involvement can often delay the process as trusts will often wait on the police process
concluding.

Overlap of policies e Very often clinical concerns about a doctor are accompanied by behavioural concerns,
interpersonal, team difficulties etc - this may require moving the doctor to another site etc.

e Concerns raised are often multi-factorial — covering conduct, performance, and health. A process
that started out as a fair conduct concern can then become a health concern. This can extend the
length of the process, particularly if the issues can’t be addressed concurrently.

Roles & Responsibilities and Rights of those involved in the process

Roles in general e Need for training for Responsible Officers, as there are often inconsistencies across NI in how
processes are applied.

HR e Did MHPS come about as a result of HR processes not understanding the role of a doctor?

Case Investigator e challenges associated with appointing independent case investigation teams

Accompaniment and ¢ Involvement of legal representation can cause delays to timescales.

Representation

Confidentiality & ¢ Independent sector in Nl is growing. If there is a clinical concern/risk to patient safety it is important
sharing of that that information is shared appropriately across organisations to allow, for example, the
information independent sector to mirror any restrictions that have been applied.

e Reluctance to share information is quite widespread across the HSC.
¢ information sharing amongst organisations is not always carried out in a way that protects patients or
supports doctors
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Oversight, Governance & Accountability

Governance

Effective clinical governance contributes to the safety and quality of patient care and GMC handbook
Effective clinical governance for the medical profession provides guidance for organisational leaders
in managing, delivering and assuring the quality of clinical governance processes for medical
professionals in the UK.

take account of wider clinical governance expectations within organisations and include the
requirements to consider fairness and reduce bias within the process.

Other areas

Culture

Support being given to Responsible Officers, to help them, where necessary, to make changes to
the culture of an organisation.

Concern that there is a ‘weaponisation’ of processes, a culture where doctors are afraid to speak
out, due to a fear of being reported/targeted.

Need to change organisational cultures as doctors are reluctant to raise issues regarding patient
safety.

Need to have an open and supportive culture where staff can admit to mistakes, the impact of
inquiries and reviews has made staff reticent to speak.

The acceptance of MHPS, whilst focused on patient safety, will be affected by the current climate of
industrial relations and industrial action.

Potential blurring between personal and professional concerns. Important that doctors and all health
professionals understand that their conduct away from work impacts their work also.
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Appendix F.10
Indemnity Organisations Engagement
The Review Panel met with and received written submission from the Medical Defence Union and the Medical Protection Society.

The following tables are a summary of the issues, improvements required and observations that were noted from the written
submissions and the engagement sessions with Indemnity Organisations.

The Purpose
Separate process ¢ moral fairness in that there is equal pressure on doctors and other HSC staff.

;Of q[P?OFS and doctors are intently different and ultimately their registration could be at stake
entists

The Process
Formal v informal e the use of prolonged preliminary enquiries without providing allegations to the doctor
e The informal step is misused.
e Lack of transparency early on as to what has been said causes problems.

Exclusions/suspensi o If the doctor is excluded, they become deskilled, that is more damaging than being dismissed.

on /restrictions ¢ sick leave or special leave may be used to avoid exclusions. This has the effect of bypassing
reporting arrangements to the board and reviews.

¢ |If there are delays and the doctor is excluded, consideration should be given to arranging a
clinical placement elsewhere.

e Surgeons and other craft-based specialists who are only restricted, but not operating may also
benefit from a placement.

e Returning to work is generally done with PPA, using an action plan.

Timescales ¢ Indecision leads to egregious delays.

e Most stages in the policy do not have timescales, where they exist, as in any equivalent UK policy,
they are not even remotely adhered to in the vast majority of cases.

e Prolonged timeframes are a major issue.
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Roles & Responsibilities and Rights of those involved in the process

Roles in general

External input could be helpful.

Case Investigator

The report from the case investigator should simply juxtapose what each witness says to each
allegation.

The Case investigator should not waste time coming up with their own unsolicited opinions or
referencing GMC guidance.

Case investigators should routinely ask doctors what they would do differently next time to help
doctors reflect.

Trained case investigators need to have adequate time allocated to them, if this is not possible an
independent investigator should be instructed.

Case Manager

case managers need support in quickly drafting appropriate allegations based on what they know.
Case managers should be able to take advice from senior colleagues nationally, including PPA.

Accompaniment and

help to neutralise emotion and can often offer fresh perspective by way of preventing arguments

Representation and unproductive meetings.
e They can only attend when policy allows.
e Legal representation can affect the conversation once its commenced.
e |t depends on each individual situation as too early or too minor can make the process more
formal and rigid than it needs to be.
It can calm the doctor down and give them some insight and take the heat out of the situation.
Support Witnesses should be assisted to schedule interviews and reminded of the urgency of the process.

There should be a nominated pastoral link to the department that an excluded doctor can talk to
a nominated consultant of the same speciality, possibly from a different hospital. Useful to have
someone from the same specialty to converse with as part of the policy in contrast to information
being confidential which is the current situation.

Confidentiality &
sharing of
information

transparency is essential
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Royal Colleges Engagement

Appendix F.11

The Review panel wrote to fiffteen Royal Colleges, the following four provided written submission to the review panel for their
consideration. Royal College of Surgeons of England, Royal College of Paediatrics and Child Health, Royal College of Surgeons of
Edinburgh, Royal College of Psychiatrists.

The following tables are a summary of the issues, improvements required and observations that were noted from the various written
submissions from the Royal Colleges.

The Purpose

Status of document

National framework ensures a consistent approach across Trusts and Boards, supporting them in
developing their local framework, procedures and policies. Having a framework at a national level
protects and quality assures the processes and all those involved in managing cases of poor
performance.

Re-drafting of the framework gives the HPSS the opportunity to align it with the recent revision of
Good Medical Practice from the GMC as well as reflect the changes in the structure and function of
NHS Resolution and the Practitioner Performance system.

Separate process
for doctors and
dentists

do not believe that there is a need for an additional Northern Ireland Framework.
the same robust, fair, safe and equitable process be followed throughout Northern Ireland. A single
Framework will support this.

Structure of
document

the Practitioner Performance Advise (PPA) directorate aims and purpose should be considered
extensively

The Process

Formal v informal

Failure to apply MHPS processes appropriately (formal and informal processes)

some MHPS processes have been opened following minimal fact-finding, leading to stress and
anxiety for Clinicians, who were subsequently informed at the end of the process that a more
robust initial informal process would have cleared them immediately.
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e Ensuring informal approaches are initially used and that proceeding to formal processes is done
only after a thorough informal process has been followed

Exclusions/suspension

e should be 4-week exclusion period

/restrictions
Timescales e processes take far too long to complete.
¢ Investigations into any medical professional should be completed in a timely and comprehensive
manner in much shorter timeframes.
e Lengthy investigations into a clinician’s practice takes a negative toll and can lead to substantial
mental health impacts.
e reasonable timeframes are adhered to in the application of the revised Framework.
e process length needs to be carefully examined and shortened.
Capacity e develop training for cultural competence in decision making.

Roles & Responsibilities and Rights of those involved in the process

Roles in general

Responsibility for implementation i.e. delegation of process outside of CEO/MD

System Leaders should collaborate with NHS Resolution and other key partners to convene a cross-
organisational group to help support practitioners to navigate approaches to responding to concerns
which increases transparency.

Support

senior leaders should consider utilising and signposting practitioners to NHS Resolution to provide
impartial advice, to effectively manage and resolve concerns raised about the practice of individual
practitioners as this enables a fair and effective application of the healthcare organisation’s own local
performance management, associated procedures and good practice in relation to local case
management and investigation.

A focus on the wellbeing of the Clinician being investigated, with adequate support from within the
Trust/HSCNI - and recognising the Trust will have a duty of care to its employee.

Ensuring that Staff wellbeing, as well as Patient wellbeing, is held at the core of this process - and
that MHPS is not in itself allowed to cause avoidable harm to Clinicians
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Confidentiality &

Patient safety should always be the primary consideration

sharing of
information
Oversight, Governance & Accountability

Governance Knowledge Matrix Strategy and robust collecting and collating of data across operational delivery,
all clinical audits, Quality Improvement and learning from Serious Adverse Incidents

NED training for designated non-executive directors who, in Maintaining High Professional Standards
(MHPS), should provide an impartial route of support to practitioners at the preliminary analysis or
case investigation stages.

Other areas
Culture senior leaders of health care organisations should review plans on providing inclusive and

supportive environments, ensure they are evidence based, take a proactive approach, consider
how assurance is given that improvements are made, and that best practice is disseminated.
Culture has been the crux of a plethora of independent inquiries into failings which have impacted
patient safety or caused harm and poor culture is exacerbated within financially stretched Health
and Social Care systems.
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Appendix E
Data Collection from HSC Employing Organisations on MHPS Cases
Experience of the operation of the INFORMAL approach?®

Total
1 Number of informal investigations over 5 years adopting the informal 96
approach commenced between 2016 & 2020 (excluding 2020 & 2021 due
to covid)
2 Number broken down by Medical 41
medical or dental: Dental 2
3 Breakdown of informal Training Grade 11
investigations by grade: SAS Doctor/Dentist 24
Consultant or Equivalent 22
Other (please detail) 1
4 Number of informal 4 weeks 21
investigations completed 1-3 months 6
within the following periods:*° 3-6 months 7
6-12 months+ 16
Remain uncompleted 12
5 Number of informal Behavioural/Misconduct only 29
investligations in (.aach of the Clinical capability only 17
following categories: Health only ]
Behavioural/misconduct & Clinical 8
capability
Behavioural/misconduct & Health 3
Clinical capability & Health 3
Behavioural/misconduct & Health & 0
Conduct
6 The result of the completed No further action 13
informal investigations Referral to occupational health service no | 3
further action
Referral to occupational health service and | 2
further referral
Referral to a conduct panel 1
Referral to a clinical performance panel 0
Referral to GMC or GDC 1

2 One HSC employing organisation held no records for 2016, for 2017, 2018 & 2019 they held no records
centrally other than the number of investigations therefore their figure could not be broken down further
than Q1. Another HSC employing organisation advised they have not historically recorded informal
approaches. Hence cannot respond to this part of the questionnaire. Since the requesting similar
information by the department earlier this year the trust are now recording this information for future
reporting. A third HSC employing organisation advised that not all cases handled informally by managers
would be captured centrally so their figures would be underrepresented, records were also not complete
in that trust for 2016-2018 [ 437 )
30 One HSC employing organisation advised the&did not Iéep records of timescales when informal
approaches agreed following screening. Preliminary screening report would normally take up to 4 weeks
or in some cases may be slightly longer.




Experience of the operation of the FORMAL proceedings3'

Totals
1 | Number of formal investigations over 5 years adopting the informal approach | 44
commenced between 2016 & 2020 (excluding 2020 & 2021 due to covid)
2 | Number broken down by Medical 29
medical or dental: Dental 1
3 | Breakdown of formal Training Grade 4
investigations by grade: SAS Doctor/Dentist 7
Consultant or Equivalent 22
Other (please detail) 1
4 | Number of formal investigations | 4 weeks 0
completed within the following 1-3 months 2
periods: 3-6 months 12
6-12 months 18
Remain uncompleted 1
5 | Number of formal investigations | Behavioural/Misconduct only 9
in each of the following Clinical capability only 6
categories: Health only 1
Behavioural/misconduct & Clinical 5
capability
Behavioural/misconduct & Health 2
Clinical capability & Health 1
Behavioural/misconduct & Health & 1
Conduct
6 | The result of the completed No further action 4
formal investigations Decision by a conduct panel 15
Consideration though health procedures 4
Decision by a clinical performance panel 4
Referral to GMC or GDC 13

31 One HSC employing organisation held no records for 2016, for 2017, 2018 & 2019 they held no records
centrally other than the number of investigations therefore their figure could not be broken down further
than Q1.
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Experience of exclusion under Maintaining High Professional

Standards??
Totals
1 Number of exclusions commenced over 5 years between 2016 & 2020 12
(excluding 2020 & 2021 due to covid)
2 | Number broken down by Medical 9
medical or dental: Dental 2
3 | Breakdown of exclusions by Training Grade 1
grade: SAS Doctor/Dentist 4
Consultant or Equivalent 5
Other (please detail) 1
4 | Number of exclusions were 4 weeks 2
discontinued within the 1-3 months 2
following time periods 3-6 months 1
6-12 months 7
Remain uncompleted 1

Experience of the involvement of NHS Resolution’s Practitioner Performance
Advice (PPA) 33

case to a prompt and satisfactory conclusion?

Totals
1 In how many cases (whether at informal or formal stage) did you seek 109
advice from the PPA in each of the following CALENDAR years
2 Number broken down by Medical 93
medical or dental: Dental 3
3 Breakdown of exclusions by | Training Grade 7
Grade: SAS Doctor/Dentist 14
Consultant or Equivalent 16
Other (please detail) 0
4 The nature of advice: Purely advisory 23
Facilitated mediation 0
Clinical Performance assessment 2
Behavioural Assessment 5
Action Plan/Return to Work 8
5 In how many cases was the intervention from PPA helpful in bringing the 25

%2 One HSC employing organisation held no records for 2016
33 One HSC employing organisation held no records for 2016. For 2017, 2018 & 2019 they held no records
centrally other than the number of investigations and breakdown between medical and dental therefore

their figure could not be broken down further than Q2. Another HSC employing organisation advised that

they can only report on the number of cases referred to t
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